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IIJ Q: Okay.

[2] A: I mean it certainly is totally inconsistent

PI with what the FCC decided.

14) Q: Earlier you testified that sometime states

151 can require more than the FCC. Remember? In some

['I circWIlStances?

[7J A: That's not how I recall testifying. I

~J thought you - when you asked me to dc:tine the

19l difference betWeen what is preemption of the field

[10' and what is simple preemption, the example I used is

[11' that is the case in which that can be done but I

{12] don't recall giving a specific example or anything.

[13] I W'3.S attempting to fmd out what the difference was.

[14] Q: All right.

[1~ A: I'm not, you know, terribly disagreeing

[16J with the premise, I just have a different

[17] recoUection of exactly what -

["J Q: Did the FCC expressly preempt any.State

{HI) consumer protection statutory claims as they apply to

[20' the lease of CPE?

~1J MR. BENNETI: Object to the form of the

[22J qw:stion.

Page 167

[1J price control after that, I think, violates the FCC

(2J order about how it should be done.The FCC

[3] specifically had an order covering the:: f?rID of

~J notification of customers about the options that they

[~ had and determined itself what should happen to

[~ customers who, despite being told they had to make a

[7J choice, refused to make a choice.Any claim that by

III vinue of following the FCC dictate thett, someone

[9] violated a consumer protection law, is preempted.

I'~ c: Are you lumping in claims of conduct that

[11' you think have been charged against AT&T prior to 

[1~ misconduct against AT&T prior to]anuary I, 1986 as a

113J basis for the this preemption argument?

("I MR. BENNETI: I object to the form of tho

[15] question.

[,~ THE WITNESS: I'm nOt sure about the use of

[1~ the word "claim," insofar as some of the expen

["J reportS 1 saw specifically cite the way AT&T acquired

{19J these customers as justification for imposing a

[201 different or special Standard or obligation of

[211 treatment oithase cUstomers On~T&T. the a~~,~,~-is,
[22J its conduct that took place priorto 1986 which__

(
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[1J THE WITNESS: I don't believe so.

[2] BY MR. TILLERY:

PI Q: Did the FCC expressly preempt any State

~I common law claims as they applied to the lease of

[~ CPE?

(6] MR. BENNETT: Object to the form.

[7J THE WITNESS: No, they didn't discuss them

{S] at all.

['~ C: Did the FCC impliedly preempt any State

[11] consumer protection statutory claims as they apply to

[l~ the lease of CPE?

(13J A: Yes.

[l4] Q: Which ones?

ItS) A: The ones that we discussed earlier.

/lEi) Q: In the complaint?

i'~ A: Yes, going through the complaint. The FCC

{tS] set up a comprehensive scheme for the dc:tariffing of

{t9l CPE. They made a whole set of dc:terminatio~_thatit

120) was appropriate to have a certain period of price

{21) control and that you couIda'r have price control

[22] after that.Any determination that there should be a

PI
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f11 irnpac[(:d their obligation and ~hetheror not they ''1'

I2l were: committing violations afterJanuary 1st, 1986.

BY MR. TILLERY:

~, C: Let's follow up on that. Let's follow up

(5) on that.You are saying that to the extent that any

16] expert claims that the way in which AT&T derived its

(7) cUStomer base - I think you refer to it in your

(81. repon as a modified negative option.

191 A: That's how it was referred to at the FCC.

[10] Q: That's what you called it?

[11) A: That's what everybody who was working-

['~ everybody with whom I was working at the FCC called

[13] it. That's how it was referred to.

[14.] Q: What's a negative option?

['5] A: A negative option says if you - if you

lIS} want to change or if you want to do A, then you I12ve
I'~ to tell us. If you don't tell us you want to do A.,

118] then we will do B.

[1OJ C: Another way of saying it is, "Unless you

i2o] notify us that you want to stop leasing, you are

[21] going to - we are going to continue to bill you for

!22l leasing the phone that's in your home"?

BY MR. TILLERY:[9J
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[lJ Q: What pan of the field did it preempt? I1J A: That expressly preempts the sGlte from _

[2J A: They preempted the tariffing of CPE, which [2J from saying, you know, -You have to do something

PI is defined as the determination of the tates, terms I3J different," yes.

f4J and conditions for the offering of CPE. (4) Q: Here. Make sure we are on the same page.

l~ Q: RateS, terms and conditions. lSI You were just telling me that any panicuJar claim,

16] A: Yes. 16} state or lawsuit, under Consumer Fraud Act, which

[7j Q: Did the FCC preempt all SGlte law touching [7j isolates the embedded base customers and brings

(81 upon ~e sales or leasing of residential CPE' (81 claims based upon the fact, in pan, that they were

~J A: No. llll embedded base customers, would run afoul of the

[l~ Q: What pans didn't it preempt in terms of 11~ dictates of the Federal Communications Commission;

[11] sales or leasing of residential CPE? [llJ right?

[12] A: To the extent to which a consumer [12] A: Yes.

113] protection law or other valid state law impacted the Its} Q: r m asking you is that based upon a claim

[14] sale or lease of residential CPE on the same basis as [14] in your mind of express preemption?

(15) it impacted the sale or lease of any other product by (15] A: Not in total, no. I'm sorry. I

P6] anybody else. it "WaS not preempted. To the extent to [16] misunderstood that.

['7] which someone wants to make a claim, as appears to [17] Q: All right. Is it in pan, then? If it is

pa] take place in this case, that people who were [,aJ in pan, tell me specifically what you claim

[19J embedded customers of CPE should be treated specially [19J expressly preempts that lawsuit.

I2O.l or differently because by virtue of:the fact that {2OJ A: 1- I'm not 100 percent cenain of where

[21] they h~d be~n customers of embedded CPE giv;en to I2'l the line _ the precise line between express and

::122l:...:A:.-T.:.:&:=T,:..:th=.::e...:t..:e.:.:rms=_a_fi..:d_c_o_n_di_·_ti_o_ns_a_n_d_o_b_li.:ga~ti_o_ns_tha_t__'-1122l implied is. For example, the FCC explicitly

r
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111 applied to AT&T with respect to the inheritance of _

[2J those customers was specifically set by the FCC and

f31 the state was not free - was not fn:e then and is

fA] not free now prospectively or retroactively to modify

[5] those terms and conditions.

I~ Q: Is that express preemption that you just

[7] said in terms of the embedded base customers or

[SJ implied preemption?

~I A: The - J guess J would say - rm not

[10] sure. The answer is I don't know whether that is

(11] express or implied. To the extent to which the FCC

[12] said this is the rule that will be followed, I guess

(13) it is express.

(14J Q: Well, I'm just saying if it is express,

/15] what is your basis for it, claiming it is express,

(1~ what reference other than anything you have told tne?

[17] A: Well, with respect to that?

(1S] Q: Yes.

(1~ A: The FCC order that says, -AT&T will do the

[2OJ following.·

[21] Q: That'S - that's your express preemption

[22] basis?
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It} determined the price pro~ectionplan should run for

[2] two years.A number of states, and a couple others,

(3) came in and said, "'No, it should have run f~r five '

14] years. We think you should make 'it run for five

15J years." The FCC looked at those arguments .and

[6] decided, ~No, you are wrong.We don't think.....;. we

[7J listened to the arguments. States, you know, we

raj disagree with you. We are not going to make that

{tI] change. R If, then, a state, basically, decided to,

[10] through a consumer production law, say it is a

{t1] violation of consumers' rights to raise those rates

(12) for thc next three years, I think I would

{13} charactcrizc "that as having been expressly pree~pted

("J but I'm not sufficiently clear about where the line

[l~ is drawn between express and implied. Iguess I
[1~ could argue that that's a form of implied preemption,

[17] as well.

11~ Q: What would your basis be for claiming it

119) would be impliedly preempted?

J20J A: If it is not express -

]21J Q: Has to be the other'

I22l A: Yes.

McCorkle Court Reporters (312) 263-0052

•

Min-V-Script<!> (43) Page 161 - Page 164



Albert Halprin
April 8, 2002

Charles Sparks v.
Lucent Technologies, Inc.

Page 159

[1] deregulated tariff environment for CPE and to

\21 eliminate the - the types of state activities which

I3l had been inhibiting the development of that

~J marketplace during the entire period, including the

[SJ period in which CPE had to be unbundled.

ISJ MR. TILLERY: Read his answer back,

[7j please.

(8J (The reponer read the record as requested.)

BY MR. TILLERY:[9J
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I'J C: That's imponant for me to know,! need to

(Z1 know that today, if I can. Any others you are basing

~J your opinions on for express preemption, I would like

(4) for you to take the time: and point those: out to me.

[S] What's the date of the order that you just

I~ referenced?

[7l A: It was adopted October 28th, 198O.That's

lSI the only express one I can find.

[91 Q: Okay.Then what about you said the second

{101 pan is implied? 1'0] Q: Are you saying that it 'WaS to develop a

[11J A: Yes. [tt] competitive: CPE marketplace?

112) Q: Okay. Tell me your basis for that. 112] A: No. There vvas a finding that there 'WaS

[13] A: The entire regulatOry scheme which is set [13] already a competitive CPE marketplace which,

[\4) fonh here, and which I would say would be 5upponed 114J nonethdc:ss. was not as fully competitive as it could

115] in the comments of all the Statts, that at the time. [15] be, in large pan, overwhelming part, because of

[16) I think, recognized without any disagreement" I mean {16] state aCtions controlling the prices, terms and

117] some challenge the FCC's authority but everyone 'WaS [17] conditions for the offering of CPE.

[lSJ aware that the FCC was preempting by doing these [18J C: How does this lawsuit frustrate the federal

119] things and that no state could do anything [19] purpose that you just told me about?

I20J inconsistent with it and that that - that form of f20l A: To the extent to which this lawsuit seeks

[21J preemption, i.e., the state regulation of ~PE, in [21] through the mechanism of a state coun order to

:::[22J=-.:fa=ct=.=frus~.::tra-=-te:..:d:..:th-=-e:..:f:..:e:..:d_e_ra_l-,p:..:urpo---:_s_e:..,wa__s_a_n_is_s_u_e [22J determine that the CPE really should have been"~

Page 158

[1] that 'Was raised on appeal and was decided in ~vor of

(Z1 the FCC.

~J C: What is implied preemption, sir?

14] A: implied preemption means that any activity

[S] which would frustrate the federal purpose, which is

ISJ taken through a lawful federal action that's within

[7] the power of the agency, is prohibited.

lSI C: Within the power of the agency?

[91 A: Yes.

f10] C: So if it is within the scope of the federal

[11] agency, it is preempted?

[12] A: If the federal agency issues an order that

[13] any state action that would frustrate that activity,

l1A] if it is a lawful federal action, is preempted, yes.

(15) Q: Frustrates that purpose, isn't it?
[16] A: Yes.

['~ C: It is frustrating the purpose underlying-
[18J A: Yes.

[19J C: - the federal act.

[20J A: Yes.

121J Q: What '?laS the federal purpose here?

IUJ A: The federal purpose here was to establish a
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11] offered on cheaper - less expensive rates with

(2] additional services and things like that, if that. in

~J fact - the FCC - that's exactly what the FCC was

IA} trying to prevent from - that is this telephone

[S] equipment being offered at rates determined not by

I~ AT&T after the transition period but determined by

[7'] state action or on terms and conditions determined by

18J state action.

(9J Q: Can you tell me the ways in which state law

Il~ can be impliedly preempted?

[11J A: To the extent to which state law conflicts

(12) with a valid federal law or order and in case oia

{13J federal order would frustrate the achievement of the

[141 purpose of that order is preempted.

I'S] C: I'm sorry, I didn't understand your

Il~ answer. To the extent that -

[17] A: - that a state law conflicts with a

[18] federal law or regulation, or would frustrate the

11~ achievement of the purpose of that federal law or

[20] regulation, it is preempted.

I"2'J C: Did the FCC preempt the field of CPE'

[22j A: Not the entire field, no.
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111 AITERNOON SESSION (I :48 p.rn..)

[2J Whereupon,

~I ALBERT HALPRIN

141 resumed the stand and, having been previously duly

I~ sworn, was examined and testified further as follows:

[~ MR. KING: We are back on the record at

m 1:48.

EXAMINATION (Continued)

BY MR. TILLERY:

[1OJ Q: Did you do any research or investigation

111] over the lunch hour?

[12] A: No.

[13] Q: Okay.What's the difference between

[14] express and implied preemption?

[15] A: As it states, there arc ccnain actions

[161 which by their very nature require preemption and

{17] that's implied presumption. Express preemption is,

[18J as suggested, you issue an order that says, "We

[191 preempt."

l"Ol Q: So implied preemption would be defined in

{21J what way?

(22] A: A!i necessary, as that preemption which is

Page 154

(1J necessary in order for the action which is being

[2J taken to be effectual.

PI Q: Which action that's taken?

(4) A: The preemptive action.

[SJ Q: What type of preemption is involved here?

16] A: I think it is a combination of the two.

m Q: Of what - which two?

['1 A: Express and implied.

~J Q: Okay. How is it express preemption in this

[10] case? What pan of it is express preemption?

111] A: In this case, the states have been

[12J expressly preempted from controlling the derariffmg

["J of CPE and from engaging in any tariffing behavior

(141 thereafter.

[1S) Q: Okay. Now, an: you referencing a docwnem

(Hi) when you say that, express presumption?

117] A: Yes.

1181 Q: Okay.Tell me the citation to that

{lSI) specific document that gives you a basis for express

{20J preemption in this case.

[2'1 A: Okay. in the Computer II orders, the

[2~ srates are expressly preempted from rariff and CPE.

Albert Halprin
April 8, 2002
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11] Q: Again. is this the - the document or

12l reference that you· were: looking at this morning and

~I you couldn't find?

~I A: No. That was - I waS looking for a

JSJ significantly broader statement but -

[6] Q: Okay. Why don't you then Imd for me the

{7'l languagl: in the orders that you believe gives rise to

181 express preemption.

[0[ A: Is this the orders sracked up here in

[10] chronologie order?

[11J MR. BENNETI: Yes.That was myanempt,

[1~ THE WITNESS: It is certainly not

(13] chronologie order.

[14J MR. BENNETT: No.

11~ THE WITNESS:.The pans I am looking at

[16] here: arc in the Computer II reconsideration order.

BY MR. TILLERY:

[18] Q: Okay. Why don't you identify on the record

(19] the references you are making.

l"Ol A: Okay.The paragraph I54 explicitly

[21J preempts the state:.

[22l Q: Why don't you read it.

Page 156

[11 A: 'We preempt the states here only to the

(2J extent their terminal equipment regulation is at. od~

~I with the reguiatory scheme set forth.' .

14] Q: What does that mean?

IS) A:. That means any State anempt to regulate in

(61 a manner which is at odds with the regulatory scheme

m set forth in this order is explicitly preempted.

{S] Q: Okay. So take it the next step funher.

[9J How does that preempt anything here?

[1CJ A: I - to the extent to which - at least one

111] case that I can think of quite clearly is to the

(12] extent to which there are claims here based upon the

1'3] specific notice that the FCC approved and,'indeed,

[141 required AT&T to make in 1983, any ciaim by a state

11~ that that was improper, I would say, is explicitly in
11SJ conflict with the federal order.

[1~ Q: Any other basis other than that one

[181 section, 150 - paragraph 154 on express preemption?

119] A: On express preemption?

[20] Q: Correct.

[211 A: The one that I found. I'm not sure of

(22J others.
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11} question.

[21 THE WITNESS: Another - what do you mean,

Pl Manother"?

I~ Q: You said that there is a difference betWeen

161 Congressional preemption and agency preemption;

(7J right?

I') A: Yes.

(Ill Q: Okay. What - what other - you said that

110) Congress had the: authority to preempt other agency

(11) action?

[121 A: Other federal agencies. yes.

[13] Q: So you were talking about federal agencies?

114} A: Yes.Yes.Ye:s.And - onc: federal agency

{15) cannot preempt another federal agency.

116J Q: Right. Is there a difference between the

[171 authOrity of a federal agency to preempt state law

118J and Congress's authority to preempt state law?

[19] A: Congress can preempt any mue: law

[20] consistent with the Constitution by passing a statute

[21] doing so.And couns will tend to interpret a

[22l statute as occupying .the:: field or constituting field

Page 151

BY MR. TILLERY:

Q: Or an enabling statute?

MR. BENNETT: Still object to the form of

[11]

['~

[11 statute:: or through executive delegation.

[21 Q: Could you tell me the limits on a federal

(3J agency's authority to preempt state law?

I') A: The limits are the outer limits of what

(SJ they have been granted by Congress.

161 Q: How? Is that - is that a statutory

[7J limitation, something that's within a specific

[8] federal statute?

(Ill MR. BENNETI: Object to the form of the

(10] question.

[13]

[1.] the question.

I'~ THE WITNESS: Not a single one. What

[16) courts do is when there is agency action preempting,

[17) is they interpret the relevant federal statutes to

[1S] determine in each case, based upon the specific

[19] language of that statute, or in the case of executive

[20] dc:Iegations, the executive delegation, how much

1'21] authority was granted to the agency.

J22l MR. BENNETI: Steve, we are at 1:OS.I'm

BY MR. TILLERY:~)

Page 150

(t) preemption unless it is specified otherwise.Agency

[21 preemption can only be on the basis of specifiC

[3] empowerment by statute, and unless Congress has

!.j occupied the field or indicated - given \th~.agency

(5J authority to occupy the field, agency preemption

[6] pursuant to a statute is generally deemed to preempt

[7J onlv those actions inconsistent with the federal

[8] authority.

I9J Q: So tell me the circumstances where a

[10l federal agency may preempt state law.

I' '( A: Any time it is granted authority by

[12) Congress to do so. There may be certain

[13] circumstances-

[14] Q: Congress gives federal agencies the

(I~ authority to preempt state law?

[16) A: Yes.

I'~ Q: And what happens when it doesn't give

(18] federal agencies the authority to preempt state law?

[111J A; Unless the agency has some type of specific

(20) executive authority granted to it to preempt SUte

[21J law, it doesn't have power otherwise to do so. I

{22] mean federal agencies "get their power either through

Page 152

11J having hunger pangs but I don 't ~nt to - if you

[21 have - if you want to f'mish something up, I'm happy.

I3J for that to happen.

[.( MR. TILLERY: We can stop here.That's

[~ fine.

I~ MR. BENNETT: What do you want? A half

[7] hour? You say you are going to go the whole 4S?

(.) MR. TILLERY: We are off the record.

19( MR. KING: We are off the record at 1:00.

110) (Whereupon, at 1:00 p.m., the deposition

[111 was recessed, to be reconvened at 1:30 p.m. this same

II~ day.)

[13]

(14]

!'61

(1~

I'~

I'"
120(

(2')
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BY MR. TILLERY:

I'~ Q: Do you know the difference between agency

[171 preemption and congressional preemption?

1'81 MR. BENNETI: Objection to the form of the

[191 question. It is vague.

120} THE WITNESS: When you said do you know the

[21] difference-

Page '47

BY MR. TILLERY:11}

I'~

12l Q: Give me an example of orclinary preemption

p] vis-a-vis field preemption.

~} MR. BENNETT: Form objection.

[SJ THE WITNESS: Ordinary preemption, I'm not

16] .sure if I would use - once again, that term, that's

[7J not the term I would use - would be preempting a

[8] state, for example, from enacting any provision less

~I stringent thao what a federal provision might be but

[10] permitting them to enact more stringent provisions,

[11] add additional requi:rc:ments to a cenain activity.

{1Z] Field preemption would prevent the State from acting

[131 in that area in any way regardless of whether it 'VaS

11"'J more or less stringent.

BY MR. TILLERY:

Page 145

11} object to the form of the question.And I also think

[2] that this may call for a legal condusion outSide the

[JJ area of the witness's designation. But subject to my

f41 objection. the: wimess can answer.

BY MR. TILLERY:

I~ Q: Is that question calling for opinions

[7] outside the scope of your designation and YOUl;' 

fS] your competence? He just objected that maybe it

[9J calls for something beyond the scope of your

[10] designation and the field of your expenise. Is that

[11J true::?

(1~ A: Not - I wouldn't say so but -

}1~ Q: Okay. Well, then, why don't you tell me

114] what complete preemption is?

11~ MR. BENNETI: I still object to the form of

[16J the question.

l'n THE WITNESS: I'm not sure of the phrase

118] Ycomplc::te preemption." I think it - you arc

[19J referring there to preemption of the field, which

!201 means that where the: federal government, in

[21] particular, occupies a cenain an:a, it is deemed to

[22J totally OUSt the states from engaging in any activity

\!."

".-

Page '46 Page 148

L

[1] in that area whatsoever..

BY MR. TILLERY:

131 Q: So you don't know if there is a distinction

(4] between complete preemption and field preemption? To

[51 you, they are one and the same?

I~ MR. BENNETI: Form objection.That's

flJ vague.

18} THE WITNESS: Once again, I'm not familiar

f9l with those terms.There are two types of preemption,

[10] which I would prefer to differently. One is

Ill} preemption of the field, the entite field, and the

112] second is the preemption of cenain types of

[131 activities in the field. That's the distinction that

114} I would draw. Preemption of the field I would

{15J describe as - as complete preemption.

118} BY MR. TILLERY:

117] Q: What's ordinary preemption?

118} MR. BENNETT: Object to the form of the

[19] question.

~~ THE WITNESS: I would describe ordinary

[21] preemption - once again, r don't use that term - as

122} preemption of cenain activities.

I'} Q: Right. Do you know the difference? Is

[2] there a difference?

~I A: Yes. I mean -

1"'] Q: What's the difference?

f51 A: Congress can, among other things, preempt

[6J other federal agencies.Agencies can't.

[7J Q: Agencies can't preempt another federal

[8] agency but Congress can?

I~ A: Yes.
{10] Q: Is that the only difference between them?

[11] A: Both are subject to court interpretation of

[1Z] the nature of the preemption. I think courts give

[13J different weightings to them. Any agency preemption

1'4} has to be solely on the basis of the authority that

j1~ Congress has gramed the agency to preempt.
I'~ Q: When you are talking about agoncy

!171 preemption, are you talking about another federal

[18J agency?

1181 A: I'm sorry?

120} Q: Are you talking about another federal

[21] agency?

[22J MR. BENNETT: Object to the form of the

IF,-
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['1 have you?

121 A: This is from a federal coun judge

!31 remanded.?

141 C: Federal judge.

IS) A: No.

[S) C: Okay,You haven't seen the appellate

[7] decisions from the coun of appeals, Seventh Circuit

[SJ Coun ofAppeals, regarding the petitions for writ of

19J mandamus with respect to those twO remand orders?

[10] A: No,

11'1 Q: You haven't seen the Fifth District Coun

[12] ofAppeals decision in this panicu.lar case?

[13] A: The state court -

{l4] Q: Yes.

{'5] A: - Fifth Coun ofAppeals, no.

Jl6j a: You haven't seen the 11 th Circuit Court of

117] Appeals decision?

[16] A: The onc that you mentioned before?

pSJ C: Yes, with GTE.

(2OJ A: No, I have not.

[21J Q: And you have no intention, unless otherwise

[22J directed, to analyze those decisions as you sit here
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[1J right now?

121 A: To look at the procedural history of this

[31 case-

[4J Q: CorreCt.

[5] A: - or the GTE case?

[5] C: Yes.

[7] A: The only one that I think I said

[SJ differently abOut would be the GTE case, which,

{9] insofar as you represented, it is the same issues in

[10] this case with respect to GTE. I - that onc I'm

[11J sufficiently intereSted in to sec if - if, in fact,

[12] the coun made: a fInding that a state 'WaS !recto

[\3J regulate GTE. I mean I would be very - to do things

{"J like require GTE to tell people, or acquire any

[15] independent phone company to tell people that they

[16J don't have [0 rent from them,t4at there are great

[i7J alternatives out there or things like that. that one

[18J I will probably read just'for that purpose to see if

{19J that's what the court ordered, particularly given the

(201 fact that there seem to be some dispute between

(21] defendants' and plaintiffs' counsel about exactly

I22J what the case said.
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['I C: Will you - you haven't read any of the

121 proceedings in the me before]udge Butler in

PI Alabama in the MDL proceedings?

141 A: No, I have not.

ISJ C: And you have no intention of looking at

ISJ those unless otherwise directed?

[7] A: No.l- I don't even know what the - you

fBI said-

I8J Q: wnat those are?

{1~ A: - the same people bringing the - I don't

111] know whether it is the exact same or what but. no, I

{'~ don't know anything about that case. Right, Right.

l'~ C: In your repon, I think you titled it,

11-41 -Testimony Report, • you reference in a couple of

[151' different occasions the fact that the plaintiffs arc:

(16] in the wrong forum. Actually, you say that in the

[17] conclusion, as well. Do you remember?

{181 A: Yes,

119] Q: What's the right forum?

{2OJ A: The FCC is, I think, with respect to most

(21] of the claims here, at the right forum.
<~.. :1

{22J C: The same FCC that's taken three years and'
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(11 not acted on the motion for declaratory ruling?

(2l That's the right forum?

PI A: For - for claims about AT&T's - most of

(4.J the claims of AT&T's conduct, not - there were some

IS! that I didn't indicate were preempted but, yes. if

[6] someone believes that the conduct ofAT&T with

(7] respect to most ofthese"marters was unlawful or

(8) inconsistent with what.they were required to do, the

101 only place that you can go for that is - is the FCC

[10{ or you could initially bring a complaint in federal

[11l coon alleging that AT&T has not complied with the

[12] Communications Act. But it is a Communications Act

[13] matter and it has to be by a body that is competent

1"1 to enforce the Federal Communications Act.

{'5] C: Could you explain to me the legal doctrine

1"1 of preemption, what it means to you?
{17] A: Yes, It means superior authority ousts

[18] another authority from enforcing or enacting laws or

[19] regulations in a certain area.
{20] Q: Do you know what complete preemption is?

{211 A: I'm not sure if I phrased it -

{22J MR. BENNETI: Objection. I think I need to
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113J Q: So when you say you want to see it at a

[14] later point, when would that be? When you write your

[151 memoirs or whatever?

[16] A: After the case is over. If -

!1'7J Q: And are you talking about at a time when

[18] this lawsuit is over?

119J A: Yes.

[2Q] Q: And why is it you wouldn't want to know

!21J that right now?

[22J A: Because I have not been asked to render an

[1] in this case?

[2J MR. BENNETT: I objeer to the fonn of the

[3J question. I believe it to be compound and to be

~I vague and I also believe th:tt it lacks foundation.

I~ THE WITNESS: I guess some of it I would be

16] interested in, although, as with other things, at

[7J least as I understand it, I probably prefer to see

(8] some of it at a later point. I mean I'm not - I

{9J have not been asked to render an opinion on the

I'~ validity or lack thereof of any of these federal

[llJ couns decisions.

11~ BY MR. TILLERY:
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1'1 dispute th:tt'S taken place here, about how on point

I2l these things arc and certainly if I write my memoirs

[3J or a history of the period, at that point I would

141 expect to do research on a whole variety of decisions

[51 that - at different times, you know.

ISJ Q: And critique: them?

[7J A: Interpret or misinterpret.

[BJ Q: And son of critique them, like the Fifth

[llJ Distrier Coun ofAppeals decision, maybe?

11~ A: The-

1"1 Q: Would you say?

112J A: You know, as I say, any of them, the same

{13] W2Y friends of mine have wrinen textbooks and

114] critiqued some of those decisions.

[15] Q: Right.Now,let's make sure we arc: clear

{16] about those decisions on this record. I'm talking

117] about the decisions, two decisions. by Federal

1181 DistrierJudge Paul Riley in the Southern Distrier of

[19] Illinois and the appeals to the Seventh Circuit, any

120l orders relating to those you haven't seen; right?

[2'] A: The - the -

I22l Q: Yon are talking about the removal in thiS

L
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[11 opinion on it.

[2J Q: (Cough) Excuse me. I'm sorry.

[3J A: I'm, obviously, sorry you ate sick, as

(4J well. But to the extent to which a coun has

[5) attempted to render a decision on some of the ma:tters

[6] that I am rendering an opinion on, after almost 20

[7] years without the type of context that I have or I

CSI say the knowledge that I have, which is probably

[llJ based in large pan upon the skill of counseL I'm 

110] it is not clear to me - A, it is clear to me that I

111J haven't been asked to render an opinion on it b~t, B,

112] it is not something that I think is helpful to

]13] rendering this type of opinion.

(14J Q: So you have no intention of doing any

115] analysis of these opinions, I guess, do you?

[16] A: The answer is as I sit here, no. If I am

[1~ asked to do so by counsel, I will be happy to do so

118] but - but if nobody asks me to do that, I'm not

119] going to just do it on my own, although I probably

[20] will make a note of it and attn the case is over,

[21] sometime - actually. I'm not sure if I will. I

[22j probably would ask counsel if, in fact, given the
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[1] case? This case, you have not seen those?

!2J A: I don't recall seeing -

PI Q: Okay.

I"J A: I'm - I'm quite sure I don't recall seeing

[51 any appellate decisions on it.

[6] Q: Well, the removal decisions, opinions, arc

[7J not in your file. Are you saying that you h,ave

[S] looked at something?

f9] A: I'm saying I certainly have not seen any

[10) appellate decisions on that.

(11] Q: No. The removal decision.

(12] A: On the removal, I don't recall seeing it.

113] I know that the history of this case waS being - I

C"I thought it was dismissed, aerually, and then

[l~ reinstated, You described it somewhat differently
]1~ but that was pan of the informal or formal - that

11~ was pan of the oral history of the case that I was

(18] given.

]1~ C: My question is this: So that we are clear

(20) on the record as to what you haven't seen, you have

[211 no recollection of seeing the orders ofJudge Paul

(22] Riley remanding this case on mro different occasions,
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[11 Q: Okay. Is there any distinction between

t2I AT&T and Lucent insofar as your preemption opinions

[J] in this case are concerned?

141 A: No.

[S) Q: Now, with respect to the cases that were

[61 sent to Alabama, were you advised of what the federal

[7j judge did in that case, any rulings made?

IS] A: No. I mean I - I wasn't aware oithe

{9J cases, as I just told you.

[1OJ Q: Were you aware that claims of federal

[111 jurisdiction were made based upon preemption of those

[12] claims?

[13J A: No.

[141 Q: Do you know if that judge ruled

[15] specifically on those points?

PSI A: I will repeat. Since I didn't know of the

117] cases, any - anything that you - the answer is no,

!181 I don't know any - I didn't know the cases existed.

{191 Q: I don't mean to quarrel with you.

["ZOJ A: No.

[21] Q: But have you tried to do an exhaustive

[22J analysis in this case?

Page 135

[11 specifically on claims of preemption would be

[2] relevant to your opinions?

[3J A: No.

~I MR. BENNETI: I also object to the form of

[5] the question ~cause you are USing preemption in the

[6J removal context, which is different than this

f7l context. But subject to my form objection, you may

[8J answer the question.

191 THE WITNESS: All rigbt.The answer is

{10] no. The opinions I am rendering are based on what

["1 the FCC did on that order which is no longer subject

['21 to appeal being upheld.What - you know, insofar as

[131 some of it is - of why we did it -

{141 THE REPORTER: "Some of it is" -

11~ THE WITNESS: - is why those orders were

[161 done, what the context was, what the history was,

[1~ what the FCC was trying to get at through those

(ll) orders. None of that is impacted in any way by any

1"1 of these developments or, indeed, by anything that

[201 happened, say, after 1996 insofar aHhat's the~.f'·

(211 the area covered by this. My specific familiarity .'.' ..,
(22J with what was going on at the FCC was, obviously,-

Page 134

)211 Q: You don't think that a MDL panel sending

[22] cases to Alabama and then the judge ruling

[11 A: Of what?

[2J MR. BENNETI: Object to the form of the

[3] question.

1151 Q: On - that would allow you to render

{l6j opinions in this?

[t~ MR. BENNETI: Same objection.

['.) THE WITNESS: I have examined everything I

{19J think is relevant.

141
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{II greatest througb 1987 when I was there and I would

I2l say I was actively involved in these types of things

131 through the mid I 990s.

BY MR. TILLERY:

{51 Q: And it isn't important to you what a

(6J federal judge thinks about the preemption issues that

[7] you are giving opinions on?

[~MR. BENNETI: Object to the form of the

[9J question, also on the grounds that it lacks

[10] foundation.

[' t] THE WITNESS: The answer is no. The

{12] opinion that I am giving is not based upon a

[13J subsequent court case on maners that may touch on

(14] this.

['~ BY MR. TILLERY:

1'61 Q: I understand that. I understand that you
I'n are trying to - you are, I guess, you are trying to

[18] keep your view pure with respect to anything else

{1~ anybody else has said; rigbt? My question is this:

["ZOJ If you are trying to do a thorougb analysis of this,

{21J wouldn't you be curious about what these federal

(22J judges have said about your specific area of opinion

BY MR. TILLERY:

BY MR. TILLERY:

BY MR. TILLERY:

[41

[14]

[SI a: Of these issues?

IS) A: Of whether there arc other cases pending?

[7J Q: No, I mean one of the major issues of your

[8] repon is preemption. isn't it?

191 A: Yes.

110J Q: Have you tried to do an exhaustive

[11] background analysis?

I'. MR. BENNETI: I object to the form of the

[l3] question.

(20)
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[1~

Il] Alabama for proceedings?

(2] A: Cases other than the ones that were

p] consolidated here? You said, "other." Other than

f4J what?

~ Q: Other claims against AT&T with respect to

f6J the leasing of embedded base produet5, telephone

f7l productS_ Were you aW'3.re that other cases were on

IS] fIle?

[9) A: No.

[10J Q: Were you aware that there 'WaS a MDL panel

111) that sent various different cases after they were

[12] removed to a federal court in Alabama?

[131 MR. BENNETT: Could 1 have that - could 1

(1041 have that question back, Steve? I'm sorry.

[!~ MR. TILLERY: Yes.! will restate it.

BY MR. TILLERY:

[I~ Q: Were you aware of the fact that other case,

I'S[ against AT&T making 'imilar claims were filed in

['0[ other pans of the country?

!20J A: Cases not covered in this?

[21J Q: Correct.

[22J A: Ye,. No, 1wa, not.

Pag.129
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~[

11) I!0t preempted their application to-the telephone

J2I companie,." Right?

p] MR. BENNETT: You don '[ -

BY MR. TILLERY:

[SJ Q: I'm a,king you if you agree or disagree

11] some difference.

[2] Q: You haven 't been retained to work on that

(31 petition, have you?

~J A: I have not.

[SJ MR. BENNETT: Steve, before we go on, I was
[6J with that state.ment. IS) a little bit nervous that we never mark.ed this third

[7] A: No. I thi.nk it is a very Qvc::rsimplistic f7J amended complaint that he was referencing earlier.
raj statement which is just not accurate.There arc:: some raj Do you want to mark it?

[9) activitie' in connection with CPE which would be [9) MR. TILLERY: That', fme.

['~ preempted even if they applied to other entitie'.A [10[ MR. BENNETT: He has one in his file that

[11J classic example is a requirement to provide a CPE or 111] has a Bates range.

[l~ to say you can't take CPE back if somebody doesn't [I~ MR. TILLERY: Why don't we hand it to him

[13J pay for it, which existed before, wouldn't maner [13J or you can state: on the record the Bates range of

[1.J who - to whom that applied. It was clearly [14] what he has been relying aD.

['~ preempted. ['~ MR. BENNETT: Throughout ,orne of

[16) Q: And the fact that this petition now or this [16] Mr.Tillery's examination, Mr. Halprin was looking at

{17] motion for declaratory ruling is nearly three years [17] a third amended complaint. The Bates range for the

[IS) old doesn't mean anything to you in terms of the [1S] third amended complaint for Mr. Halprin's file is

[19J FCC - the probabiliryofthe FCC', action on it? ["[ BHLP2860 through BHLP2869.

120] MR. BENNETT: Objection to form. [20] BY MR. TILLERY:

~lJ THE WITNESS: 1 think that - there is no ~1[ Q: Were you aware that other case, were

~[22J::...d=o:u=b:t:..tha=::t.:th::.e=--=th=e:.po-=..::ss::.i::.b::.i1i::.·ry~o_f_th_e_F_C_C_a_clm_·_g=-- [22J con'olidated in an MDL and ,ent to a federal coun in
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[1] on Ii: is lower wit? a three-year-old p~tition than it .

{2] would be with a three-week-old petition but it - the

p] FCC, you know, has - can handle declaratory rulings

f4J solely within its discretion and typically exercises

ISJ discretion like that in wildly varying fashions,

(6] depending on who happens to be around. I mean the 

[7J sometimes somebody will come in and dismiss 500

(8) things that have beeD sitting around for 15 years and

i9l sometimes somebody will decide this is an important

[10] maner and I want to freshen the record on it after

[llJ it's been sitting around for a lot more than three

[12[ year,. So a lot of things could happen but if you

113J gave me two petitions without letting me read them

{104J and said one was three years old and one was three

[1SJ weeks old, you know, actually, as I think about it,

!16] it is' hard to even say that. I mean I think that the

[1~ po,sibiliry of the FCC acting on it at 'orne point

["J is - is probably about the same.The possibiliry of

[1~ the FCC granting it is probably somewhat 10",er,

[2OJ although since it is a very small percentage of

[21J petitions which is going to be granted in any event,

[22J the FCC - 1 would probably say that that would be

~,-'.

!:'-
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[11 issue a public notice?

[Z] A: They don't have to.They do on occasion.

PJ If I had to make a guess, it', hard, I gues, it would

(4] be: a minority that were put on public notice:.

JS) Q: Even though they act on them?

15) A: Yes, even the ones they act on.

[7] Q: A minority'

[8] A: Are put on public notice of petitions for

[9J declaratory ruling, yes.

[,OJ Q: Do you know whether the FCC is,ued a public

111] notice with regard to this petition?

[12] A: I do not. I do not.

[13J Q: Do you understand whether - strike that.

114) Let me show you what's been marked as

['S) Plaintiff', Exhibit Number 2, ,ir.

I16J MR. BENNETI: Do you have one?

11'1 MR. TILLERY: Ye" it is your -

I16J MR. BENNETI: Okay.

115) THE WITNESS: Ye" sir.

BY MR. TILLERY:

[21J Q: Have you ever seen that?

/22J A: I believe '0, ye,.

Page '26

11J Q: When did you ,ee that? What is it, by the

(2) 'Way, JUSt for the record?

(3] A: It is a memorandum of Federal

(4J Communications Commission as amicus cu.riae.

15] a: In this case?

161 A: Yes~

[7] Q: Which 'WaS styled at that time Donna Cr.ilne

18] versus Lucent?

~] A: Versus Lucent Technology. I'm sorry. I

1'0] JUSt read the caption. the same as the other onc

[11J where I just read the thing.

Il~ Q: Right.

113] A: That's correct-As best I can recall, it

114] wa, after the - the initial date that I was going to

11~ bc deposed on. It was -

[16] Q; It 'WaS after you prepared rour repen,

(17] wasn't it?

IlSJ MR. BENNETI: Foundation objection.

/lO] THE WITNESS: I think it was.

120J BY MR. TILLERY:

[21J Q: Okay. Now, why don't you go to page 3.

«2J Okay'
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11J A: Yes.

121 Q: And where it says - the paragrnph that

(3] starts, "this lawsuit." Do you see that? "This

~J lawsuit filed more than a decade after the Conunission

J5I det2riffed CPE"? Do you see that complaint - that

J5I paragrnph, sir?

[7] A: I do.

J5I Q: Why don't you read that paragrnph, five

f9l lines. and tell me if you agree or disagree with the

[10] SUtements contained within it.

[11] A: "This lawsuit filed more: than a decade

11~ after the Conunission detariffed CPE and placed

I13) telephone companies on the same foo~g as other

[,4] providers of CPE"~-

115] Q: Yes.Yes.

[16) A: - "challenges" -

{17] Q: Just read it to yourself and -

11BJ A: I'm sorry.

[19] Q: Just read it to yourself and tell me ifyDU

(2OJ agree or disagree with that paragrnph.

(21] A: The - the answer is that I guess I agree

(22J with it if it - if I interpret this to mean to ~-

Page 128,

11J explicit tariff regulation but I disagree if it

121 include, de faCtO tariffreguiati"n, which isn't

[3] tariff regulation but the equivalent thereof. So I

~J agree with a literal reading of that.

15] Q: You agree with a literal reading to the

16) extent that it is interpreted as literal, you said?

[7] A: Ye,. That - that -

CSJ Q: Tariff?

r;] A: That clearly none of the activities here

(10] explicitly would subject AT&T to tariff regulation.

1"1 They don't do it through the mechanism of tariffs.

112) So that, I guess, I agree with it. I have to agree

!13J with that.That's correct.

114] Q: Why don't you go to the next paragraph,

11~ that one that starts under the topiC, "The FCC's

115) position on preemption." Do you see that paragrnph?

11'1 A: Yes.

C18] Q: The last line of that paragrnph?

[19J A: Yes.

(2OJ Q: "To the extent that tho,e laws would apply

121J generally to the sale or lease of CPE by companie,

122J other than telephone companie" however, the FCC has
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f18! Q: A motion. Read intO the record. ifyou

[lSI wouldn't mind, the actual style of the document.

[201 A: "Motion ofAT&T Corp. And Lucent

121) Technologies. Inc. for DeclaI'2tory Ruling." I mean

[22]1-

['I MR. BENNETI: Steve, it is in the

['2J materials.

I'J MR. TILLERY: in the supplemental Stack?

~I MR. BENNETI: Not in the stuff that was

[~ jUst produced to you. This isn't stuff that you have

(6) looked at today.

~I Q: Do you remember looking at it?

I'l A: As 1say, I very well may have.The

[10} subject matter sounds familiar but I don't remember a

[1'1 specific document.

11~ MR. TILLERY: Give him the Bates range in

[13) his own file: - or just give it to him.

[>4J MR. BENNETI: Sure.

[1~ THE WITNESS: It is a motion. It is styled

{16] a motion, not a petition.

BY MR. TILLERY:

BY MR. TILLERY:[7]

Page 12'

[11 strike that.

['2J Have you covered all of the claims,

13l remarks, statements in the complaint which you feel

~I are preempted?

[S} A: I believe so.

f~ Q: All right. And have you given me all of

[7l the bases for your claims of preemption?

~I A: 1believe so.

I'l Q: Sir, you have told me, I think, that you

['~ were unaware of the petition for rulemaking filed by

["1 AT&T - the declaratOry rulemaking in May of 1999.

['21 A: I told you I wasn't sure:. I don't recall

(13) it at the moment.

[14] Q: Did any of the attorneys ever give you a

{1S] copy of that petition for declaratory rulc:making -

[16] A: They may have.

[ln Q: - ruling. Let me just make sure that the

[18] record is clear because I keep misstating what it is

[1~ that they filed.

[<OJ in about May of 1999,AT&T med with the

1211 Federal Communications Commission a petition for

[22] declaratory niIing.

Page 122 Page 124

[2J A: May 24th, 1999.

PI Q: Has the FCC aered on it?

[-4J A: I don't know. I'm not sure if the - if

[5) the fl1ing that we discussed was responsive to it but

161 I just don't know.

[7] Q: Is it surprising to you that the FCC has

[8] not issued a ruling on the petition given that it is_

f91 now almost three years old?

['~ A: No.

(11) Q: That's nOt surprising?

['~ A: Not at all.

f'~ Q: Isn't it FCC's normal practice after

[141 receiving petitions to issue a public notice

I'~ announcing !hal the petition has been filed and

116) setting comments deadlines for all interested

117] panies?

1181 A: Petitions for declaratory ruling? No. I

119] would say a significant majority of petitions for

[2OJ declar.nory ruling by the FCC are never acted on in

[21J any way whatsoever.

[22] Q: If they are going to act on them, do they

1'1 A: What - what did it seek?

[2J Q: A ruling that the cbims being made in this

[31 case were preempted. Were you a'W'are of that filing?

[4] A: I - I'm not sure. I meaD I - I know

f~ that - that that's the position that the plaintiffs

[6) have taken consistently and I know that -

[7] Q: The plaintiffs Or the defendantS'

{B] A: I'm sorry. Excuse me.You are correCt.

I9J That the defendantS have taken consistently.The

[101 plaintiffs have taken the opposite, and that I know

{t,] the parties participated somehow before the FCC.

Jl2} which resulted in the filing we discussed earlier

(13) that'Wa.S made.

[141 Q: Well-

{IS] A: And I don't know what initiated that,

[16] whether it was a petition for declaratory med by

117] one party or the other. I may well have reviewed the

["I mechanism but having looked at that ming, didn't

119] .delve - dido'r issue an opinion that looked at that,

l20j that required me -

(21] Q: Well. it is DOt in your mau:rials.Thar's

(22) what I am wondering. Have you reviewed that?

111 Q: When vvas it filed, sir?
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[1J have been additional requirements of this type before

[2] 1986, after 1986, was free to come to the FCC and ask

[3] the FCC to make such a determination.They are: not

[4] free to go to a state and ask the state to decide

[~ that themselves, either directly or indirectly.

J~ Collecting charges for residential

(7) telephone used in advance and retaining the interest

(SJ earned on such charges, depriving plaintiffs and

[~ class members of the interest they would have

(10) earned. The mechanism for collection 'VV3.S a matter

[11J that was routinely argued before the FCC. In

[12] connection vvith a CPE, the FCC occupied the field..

(13) It - in my judgment, such a requirement could not

11-'1 have been imposed by a state: that would constitute

(15] regulation.

Jl~ K and L, I - I think are preempted but I

[17] would not say I'm 100 percent sure.The - insofar

(181 as someone wants to demonstrate, the way you do it is

[19J you substitute Sam's Club selling or providing adding

{20] machines, and if what is alleged here would

(21) constitute a violation in that case, it may be. In

J22l terms of the specific disclosure to the plaintiffs

Page 118

[11 and class members, that provided by AT&T through the

[2] bill was a maner of federal jurisdiction.The FCC

[3) had full jurisdiction over iLlfanybody wanted to

~I amend it, the FCC specifically stated they had full

{S) authority over billing collection matterS for any

[6] such services. Anybody who wanted billing collection

[7J terms altered could come to the FCC for it, could not

[a] go to a state for it.And representing to plaintiffs

[9) and class members that were provided with certain_

[10] conveniences and services through the store and th-en

(11} depriving plaintiffs and class members of the

112J promised conveniences by closing all the stores.

[13J That's a discontinuance, which in utility regulatio~

(14) that's one of the traditional things the state was
Jl~ able to do, that - a right the FCC took away from

[16] them and the: FCC waS very specifically concerned that

[17] activities of that type they did not want the states

11a] free to do so they preempted them from them.

[lSJ Q: Okay.

{2~ A: Okay.

[21J Q: Have you concluded everything?
,2<, A: 1-

Charles Sparks "v.
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[lJ markct was fully competitive and that a~ the

[2] disclosures which had to be made were in the plan

PI that were approved. I think it is - I think these

(oi] are the same.There arc a few fewer. I don't think

[SJ there is anything different so I'm not going to go.

[6J through this again and JUSt repeat it because these

[7Jthings appear to repeat the - yes, they - I think

[8J they - I don't see anything different here in terms

IV] of the substance. And the basis for it was, you

[10] know, the set ofA - of FCC actions, which were

IllJ taken, in order specifically to prevent the states

[12] from having any control over the provision of CPE

113] precisely because of the fact that the FCC believed

{14] at that time and for some very significant time

[151 thereafter, that the states which had objected to the

['~ provision of CPE through a pure market environment

t1n and which wanted to impose and had imposed a whole

[18i set of additional restrictions and conditions on the

[19] provision of CPE, would do so through any mechanism

{2OJ that they were permined to do so and the FCC didn't

{21J want that.

J22l Q: Have you covered all of your bases for -

f
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11] please.

(2J (Plaintiff's Exhibit 2 identified.)

~I CRecess.)

~I MR. KING: We are back on the record at

I~ 12:17 and this is the beginning of tape 2 in the

I~ Alben Halprin deposition.

(7J MR. BENNETT: And we are just agreeing here

181 that the tape that was just concluded ended and we

[9J are starting this one. And at this point. Steve, I

1101 think I should put on the record here that I'm giving

1"1 you guys documentS BHI.P2252 through 2291. which my

[l2J records show to have: been produced previously but

{13] which you said you didn't receive, and giving a copy

[14] to counsel.

11~ MR. TILLERY: Okay.

[1~ MR. BENNETT: And then we have also given

[17J you a copy of the FCC amicus memorandum that the

(18) wimcss said that he had seen.

BY MR.:riLLERY:

[20] Q: Sir. before we went off the record, I ~-as

(21] asking you to go through the complaint in this case

(22] and describe or tell me those claims that arc being

Page 114

[1J made which you believe are prc.empted.

t2l A: Okay. I_was next going to menti9fi nur:pt>cr

~] B, 21B, which, basically, says 1":IiIing to adequately

14] disclose the total - 'the total dollar amount that

I~ they had paid and that the total amount 1":Ir exceeded

I~ the actual value of the telephone equipment and

[7] related leasing services.A claim that you have to

,~ tell somebody that what they have already paid

f9l exceeds the actual value of telephone equipment and

[10] related leasing services, in my judgment, constitutes

{ll} regulation and is prec::mptC::d.A state cannot, through

(12) consumer law or elsewhere, impose that type of

{13J requirement on AT&T.

1141 Q: And since a state can't, then the litigantS

(1SJ can't, in your opinion?

[161 A: In a state coun, yes.

11~ Q: Okay. Could they do that same thing in a

(1SJ federal coun?

(1~ A: I don't believe so but since a federal

{20] coun always has the power [Q overrule the FCC on

121J anything it has done, I think it should be preempted

(22J but I can't tell you that - that the coun could not

Albert Halprin
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11) plaintiffs and class members to continue to receive

(2J regular utility service.All notices of that type

~] were within the jurisdiction of the FCC with respect '

~] to CPE. They determined what was necessary and

[51 preempted any inconsistent state action, whether

[~ accomplished through utility regulation or other

(7) means that were de facto, that would constitute 

{S] had to constitute de facror utility regulation.

19J Failed to adequately disclose to plaintiffs

f10] and class members that me charges appearing on meir

{ll] bills for leased equipment were for residential

]1~ telephones. Once again, the form of the bills for

1131 CPE, strictly under federal jurisdiction, any anempt

1141 to regulate utility bills with respect to the

11~ provision of CPE is regulation and was preempted by
11~ the FCC.

{17) Failing to adequately disclose to

[18J plaintiffs and class members their right and option

[19] to terminate the rental agreement at will. Once

(20] again, disclosure:: [Q plaintiffs in connection with

(21J the provision of CPE was done pursuam to FCC

(22J determinations.Anybody who thought there should
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112]

[1J of-

{2J MR. TILLERY: Excuse me. Excuse me. No

{9j speaking Dbjections.!f you - what's your legal

{4J DbjectiDn?

ISl MR. BENNElT: My legal objectiDn is YOu arc

161 mischaracrerizing what he -

{7J MR. TILLERY: I asked him to identify - it

(8J is very clear. I'm just trying to avoid maybe a

[OJ little help on the record. UndeI"Stand what I am

(10) saying? We are not supposc:d to do that.That's a

{11J no-no under our rules. That's why I said it. Okay?

BY MR. TILLERY:

[13] Q: Now, the fact is - the fact is, see,

["] because you are a big guy and charging 500 bucks an

[15J hour and you are supposed to know all this stuff

{lOJ yourself so I don't want him helping you.That'S why

]17] I object.

[18) Now,my question to you is very simple.!

[19] want you to go through that complaint and tell me any
'.• ~ ; ·4

f20l other claims we are making that you feel are· .
:j"..• ;j';~~.

~'] preempted.

J22] A: Okay. Turning next to B, failing tD

['l can explain that to me: a little bener.

[21 A: There was specifically ownership of CPE

131 transferred.

{4} 0: Right.

ISl A: Which was not the case with GTE.

[~ 0: Ok2y. Is that the distinction?

[7j A: Yes.

[s] Q: Okay. Tell me: what separate orders wen:

{9j applicable.

[10] A: There cenainly were separate discussions.

In} The FCC initially proposed to apply separate

[12] subsidiaries to GTE and, after considc:ration, decided

(131 not to do so.

114] Q: Yes, I'm - you told me that there were

[1~ separate orders affecting AT&T and GTE.

/16] A: But by "orders," I was referring to the 

[17] the content of the rules.

118] Q: Well, what you are saying is the

[19] distinction is that AT&T was required to set up a

~O) subsidiary,A-T-T-I-S; right? .

121] A: And that the equipment was sold to that

{22] 5ubsidiary.

Page 109

Page "0

I'] 0: Okay. So tell me how you get from that, we

[2J will call point A, to a distinction in chiims or

\3] bases for preemption, point B, with respect to these

(4) two different companies. How does that get you to a

IS) different place?

[6] A: I havt: not read the 11 th Circuit but I know

(7] in the - that the appeal, which vns taken from the

[6] Commission's Computer II order, the CDun. in looking

19] at the regulatory scheme that the FCC established for.

['~ AT&T and determining that that was fully sufficient

(11] to preempt the states over their objection, discussed

[12] the separate subsidiary as a pan of that, which was

{13] DOt the case with - with GTE. I'm not sure whether:

[14J that had any - any pan or any relevance in the 11 th

!1S) Circuit decision. It could have; it might not have.

[16] I have not, as I have wId you, ~viewed it.

1'7] 0: If you wDuld look at the complaint and tell

[18] me any other claims you believe are preemptedother

(19) than the lease charges that you have initially

[2D) identified.

~'] MR. BENNETT: I Dbject to that question

f22l because I believe it skips over the whole category

Page' '2

11] adequately disclose to plaintiffs anct class" members' ..

(2J the dollar total amount they paid in total far

£3J exceeded-
fill Q: You know what I'm going to have to do after

[S) I have just gone through that? Now I'm going to have

{6J to, unfonunately, go off this tape because we are at

{7J the end Df tape number I. So we will go off the tape

(8] right now and - and put in a new tape. Okay?

[OJ MR. BENNElT: Do you want to get this list

(10] done befon: lunch or -

In] MR. TILLERY: The list-

112] MR. BENNETT: It is 12:10.

113) MR. TILLERY: !fyDU dDn't mind, with

{14] everybody's permission, I would like to go a little

[1'SJ later in the morning session, if we could, and break

['6] at about 1:00 or 1:30, whatever.

[17] MR. BENNETT: That's fine.

[16] MR. TILLERY: Because we are going to use

119] up all the time we have here today.

(20) MR. KING: We are Dffthe recDrd at 12:08.

[21J (Discussion off the record.)

J22] MR. TILLERY: Let's mark this as Number 2,
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[II A: Yes.As I recall it, given my

[2J understanding of mandamus and the standard for

1'] granting it, probably not, but if the Seventh

~I Circuit, for purposes of Seventh Circuit law,

[5J explicitly ruled on some of these claims, and, you

[6) know, their relationship to federal law, yes, then I

f7l would be interested in reading it.

!8] Q: Did you know whether or not this case was

r;} removed a second time?

110J A: To federal coun.'

(11) Q: Yes.

11~ A: No.

113) Q: You have no knowledge of that?

[104] A: No.

[1SJ 0: Do you know whether or not the claims of

[H>] preemption have been made by the defendants morc than

117] ODC time?

lIB] A: I - I would infer that - I mean if there

11~ are - if they are making them in state coun, they

[2OJ have made them.in federal coun several times, that

{21) they had made it more than one: time, yes.

IZ!J Q: I'm trying to understand here, you are not

Page 106

111 aware of the fact that the 11th Circuit Court of

{2] Appeals has ~ed in a case involvin~claims of

1'] preemption against GTE, claims of CPE pricing against

14) GTE where a defense: of preemption was raised, you are

(51 not aware of that decision; right?

I~ MR. BENNETI: Steve, I object to the

i7l foundation for that question.The opinion

IS) specifically leaves open the question whether

[91 preemption is a defense and I'm only left to conclude

flO] you arc intentionally misStating the holdings.

BY MR. TILLERY:

[12] Q: So you are nOt aware of that case, are you?

113] A: I'm not aware of that case.

[14} Q: You are not a'W'3.re of the appellate decision

[15J on presumption in this case, correct, the start coun

11~ of appeals decision?

[17j A: That's correct.

[18J Q: And that decision is not even relevant to

[19] you because it is a state coun of appeals?

[20} A: To my opinion, that's correct.

~11 Q: Right.

[Z2] A: My opinion, which is based upon federal

Albert Halprin
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11] law, FCC orders and FCC rules is - is not affected

(2] by that decision, yes.

i3I Q: I'm trying to understand the choice of your

]4] terms "not affected by it.' I'm trying to find out

(S) if that's relevant to you. Do you 'Want to know what

16] Justice Magg says about this case in the Fifth

I7l District Court ofAppeals or not? Do you?

18] A: Sure. I am interested in reading things

[9] about this case because the case has interested me

[10] but that's not - if that's the question you just

[11] asked, I don't believe it is necessary for the

[12] opinions I am rendering.

11~ Q: And ifJustice Magg did an exhaustive

11-4J analysis of these issues, concluded there was no

[I~ federal preemption, that wouldn't change any of your

116] opinions; is that what I understand?

l'n MR. BENNETI: Foundation.

1"1 THE WITNESS: I never want to say never but

[19} this is something that I have - I was intimately

f.ZOl involved in.., I did - I mean I know what took place,

121] I was involved in some subsequent orders that dealt

(22] with preemption, so while you never want to say

Page 108

III never, I find it very hard to inlagine any argument

l2l that could be made that would change my views o'ri.

1'] preemption ofAT&T, which was preempted under a

14J differc::nt ruling than GTE.

IS] BY MR. TILLERY:

I~ Q: Okay. How were they preempted differently?

I7l A: The - AT&T was required to institute a

IS} separate subsidiary, which was not required for GTE,

[91 and as a result ofehe divestiture,AT&T was-

[10} received the CPE with a valuation proceeding and a

[11} variety of specific rules that were not then

11~ applicable to GTE.

11~ MR. TILLERY: Read back his answer to me,

114] please.

11~ (The reporter read the record as requested.)
BY MR. TILLERY:

I1n Q: It is the last pan of that answer I'm

11~ having trouble with understanding. Maybe I didn't

119J hear it correctly. I understand your part about

~Ol setting up A-T-T-I-S,ATIIS.

~1] A: Right.

IZ!J Q: I'm talking about the second pan, if you

L
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{I] A: Has been?

(2] C: Yes.

[3] A: I think it is in SUte: coun now.

1"1 Q: Yes. Were you aware it was removed.?

I~ A: As I say, I believe my recollectioo is

{~ that - yes, I think I do.

[7J C: Okay.What were the claims of preemption?

I~ A: I - with respect to the removal?

[1l] C: Yes.

112] happened?

1131 A: Oh, I know it is in state coun now SO at

11"1 some point it 'WaS rc:wrned to state COlin. I am not

115] an expc:n in civil procedure and I don't know how it

{l6] got back there but it isn't in state caun now.

i1n C: So what is your understanding of what the

[18] federal judge's determination of fcdera.l jurisdiction

(19J <;:V3.s?

1201 A: I - I JUSt don't know. I assume he found

(21} that it did nOt bc:long there, that it belonged~

I22J state coun.

11] THE WITNESS: I'm not sure.The way you

(2] described it, sInce, In my judgment, based on what I

PI have reviewed, clearly much of - many of the claims

J41 and the basis for them is preempted. I - I - there

I5l is nothIng that a federal district court judge could

I~ have wrinen that - that would change In any way my

[7J opinion.

[1l] C: Okay.What about the 7th Circuit Court of

I'~ Appeals? Is there anythIng they could have wrinen

I' 'I which would change your opinions, In a petition for a

{12] writ of mandamus by a decision of the trial coun

113] remanding the case because there is no federal

['41 jurisdiction?

[15] A: I'm Dot sure if in a writ of mandamus. I

[16'] vvas about to say in an appeal to the extent to which

I'n the federal -
11BJ Q: You know, sir, I don't mean to interrupt

[Hi} you. but you know, sir, there is no appeal from a

[2OJ remand order.You understand that?

121) A: I don'r. I'm not - I'm not a litigator.

[22f I did not undersrand that.

BY MR. TILLERY:(B]

A: I don't know.

C: What was the result of the removal? What
I'~

111]

Page 102

{1J Q: Does that have: any bearing on your

{2] opinions?

P] A: I don't know the basis on which he did it.

14] C: Well, let me tell you, sInce no one has

I~ provided this to you, that, In part. the defendants

(6) in this case claimed that the claims being presented,

[7] just as you have said in this deposition. were

(6] preempted. Okay? I'm asking you to assume that.

~] MR. BENNETI: Well, I'm goIng -

110) MR. TILLERY: Excuse me.

1"1 BY MR. TILLERY:

I'~ C: And the federal judge found there was no

[13J federal jurisdiction and remanded the case. Now, my

1"1 question to you is would that be important to any of

[151 your opinions to know that and to look at those

flO] papers. to look at the court - the federal judge's

i1n order' Would any of those thIngs be relevant to your

[18] analysis of this case?

1"1 MR. BENNETI: I object to this question

/20] because it is an improper hypothetical.The issues

[21J presented in the federal proceeding don't bear on

[22f what Mr. HalprIn is sayIng here.

Page 104
.w.

[1] Q: Let me just tell you that the~~ is no such

(2] anima!. It doesn't exist. Let me tell you that the

13) mechanism that the defendantS used was to take, as

141 their only option, a review, a petition for writ of

151 mandamus to the Seventh Circuit Coun ofAppeals, and

I~ the Seventh Circuit Court ofAppeals ruled that there

f71 "iVAS no basis for changing the trial judge's decision

18) fmding no federal jurisdiction. Now, I'm asking you

!91 to assume that.

I'C] A: Right.

111] Q: Would any of those pleadings, the papers

I'~ fIled there by the parties, would any of those things

[13J be relevant to your inquiry in this case?

)"] MR. BENNETI: I object to this question

Il~ because it is an improper hypothetical which

f'~ misStates the issues thaI were presented to the
1'7] Seventh Circuit, the Seventh Circuit's jurisdictional

1,8) basis and basis for its rullng and specifically did

11~ not address any of the issues Mr. HalprIn is

[20] testifyIng on.

[2') BY MR. TILLERY:

[22J Q: Can you answer my question?
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[1] Appeals agrees with you or not is largely irrelevant

I2l to yoU; is that what you are saying?

p] A: On the question of -

~I C: Preemption.

lSI A: - of federal preemption'

I~ C: Yes.

[7J A: I think that's a fedenl question, not a

18J state question.That even if a state coun decides

I9i that a preemption does not uke place, I think

['~ ultimately that's decided in federal coun, not state

I11J coUrt.

i'~ C: So what does that Fifth District Court of

1'3] Appeals decision mean to you then?

114J A: Well, I dOD't know.

[1~ MR. BENNETT: Foundation, objection.

BY MR. TILLERY:

117j Q: What do you mean, sir?

{18] A: I don't know.

[Hi] Q: You don't know.You don't kn~w. I'm

[20] asking you if a Fifth District -

(21J A: You asked what it means to me.

I22l C: I'm asking you if - you have given - you

Page 98

[11 have been hired to give op~o~ in a ~se on

[2] preemption and you are telling me you have not seen

(3) an appellate decision in this Sa~e cas~· dealing with

£41 the issues you are giving opinions aD. Is'that

[S] right?

IS) A: That's correCt.

[7] Q: Okay.Were you eveD aware that one

18J existed.?

(9] A: That state appellate coun decision on

(10j preemption in this case?

[11] Q: Yes.

112J A: I don't have a recollection of being aware

[13] of it, no.

114] C: And would you agree with me, sir, that no

1151 one, no anomey in this case who hired you, has ever

[1~ told you about that?

(17) A: I'm not sure. I don't recall it. I can't

[181 tell you whether they did or not.

[1OJ C: Would it be important to you what the Fifth

I20l District Court of Appeals that has immediate

{21] appellate jurisdiction over this case believes about

[22] federal preemption of claims by the FCC?

Albert Halprin
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111 A: No.

I2l C: Okay.

p] A: I think - I think that state courts are

[.] not competent to interpret FCC orders.

IS] Q: Have you seen -

[~ A: They have no jurisdiction.An FCC order -

{7] anybody who disagrees with an FCC order or seeks an

18] interpretation has to go into fedecd coun for that.

I9l Q: Have you seen any briefing on this, on the

[10] appellate work in this case?

111] A: I'm not sure.l think - I think I recall

(12] seeing something but didn't pay much attention to

113J it.And once again, as I have stated, I view the

(1.] argument about preemption of state law by federal law

[IS] in a state coun as not necessary for my opinion.

(16] Q: Arc you saying that issues of preemption

(17) cannot be frnally and conclusively determined by a

(18] state coun?

['OJ A: J think a state court can finally and

(2OJ conclusively determine that preemption does exist. I .

[21J don't think they can .finally and exclusively-

l'22J inclusively determine that it does not exist.

Page 100

['1 Q: Were you aware that the case - this

[7] particular case had been removed to federal district

13] coun, in pan, based upon claims of preemption? .

[4] A: J have - I think so, although, once again,

1~ the procedural history. J think some of that was

16] contained in the material I read. Once again, didn't

[7] pay much attention to it.

I'] C: Why not? You just told me that a Federal

(9) Coun's detennination of this would be imponant to

[10] you.
1"1 MR. BENNETT: [object to the foundation

112] for that question.The issues presented in the

{13] federal proceeding and the issues presented in his

(1.) report are completely different.

l'~ THE WITNESS: You are asking why I didn '[
['~ pay anention to procedural history in this case?

BY MR. TILLERY:

]10] C: Let's just, first of all, get dear on the

[19J record, are you aware of whether or not this case

{20] that you are giving opinions in has been removed to

(21) federal district coun based, in pan, upon claims of

I22l federal preemption?
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111 primary jurisdiction and preemption on CPE lease

I2J pricing by a United States coun of appeals be

[31 important to you in your opinions here?

141 A: On primary jurisdiction?

[SJ C: Or preemption.

16] MR. BENNETI: Foundation objection.

{7] THE WITNESS: A coun of appeals decision

1'1 on preemption might - might well be. yes.

[9] BY MR. TILLERY:

[10] Q: Would you consider it to foreclose your

[11] opinions?

112] A: No.

I"J C: You would feel they may, if they - to the

[1"'] extent they disagreed with your opinions, would just.

{IS} let'S say, have it wrong?

POJ MR. BENNETI: Foundation.

pn THE WITNESS: I don't know. I mean I would

[181 have to read it to sec::. I have - I have seen coun

[19] of appeal decisions that I believe were:: wrong and I

120] have seen coun of appeal decisions that were

f21] reversed in Supreme Coun.

BY MR. TILLERY:
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11] Q: Well, do you know if an appeal was taken to

[2] the Supreme Coun?

~I A: I do not.

1'1 C: Do you know if an appeal - strike that.

15J In terms of this case, do yOll kno~ if the

16] defendants took an appeal from the order feinstating

[7] this case?

1'1 A: I do not.

(9] Q: Were you ever provided with a copy of the

[1~ Fifth DistriCt Court ofAppeals decision on this

[llJ matter?

[12J A: Reinstating -

(13) Q: Yes.

114] A: - the case?

[1~ C: And the appeal by AT&T and Lucent in this

[16') case, were you - wefe you eve.r provided with that?

[1~ A: Yes, I believe - I believe I saw the coun

[1BJ decision reinstating this case, yes.

Il~ C: All right. By the trlal court?

[201 A: Yes.

{21J Q: Did you know an appeal was taken from that?

122] A: No, I can't recall that I knew that.
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IlJ C: Okay. Would it be impOrtant to you to know

I2J that AT&T and Lucent appealed the decision

~I reinstating the case and used their filing for a

141 declaratory ruling by the FCC and the failure of the

16] coun to Stay the action based upon the filing with

IOJ the FCC as the appeal mechanism to the Fifth DistriCt

{7] Coun ofAppeals?

~I MR. BENNETI: Foundation objection.

BY MR. TILLERY:

11~ C: Would that be important to you?

[11] A: I don't think: so,l mean I - as I

[12] understand what you have said,DO.

[13] Q: Do you know whether or not there ~as been a

[14] decision by a coun of appeals on preemption in this

[15] case?

11~ MR. BENNETI: Foundation.

[In THE WITNESS: In this case.

BY MR. TILLERY:

[1VJ Q: In this casco

[2OJ A: Yes, I mean I think that my underStanding

[21J of the dccisions by the trial ~_ourt - 'f: --.: .;t)'

[22J C: No, coun of appeals, sir.

11) A: I'm sorry. No, I don't know.

I2J C: Would that be important to you to know,

Pl that the issue you. arc giving an opinion on in this
. ,

141 case has been the subjeCt of an appeal on preempuoru

[5J MR. BENNETI: Foundation objection. It

[6] overstates the order.

{7] THE WITNESS: In this case.

BY MR. TILLERY:

r;) Q: In this case.

{10] A: To the federal coun of appeals?

111J Q: This is a sute court proceeding.

[12) A: That's what I was asking. No. I mean what

1"1 a state court does on this I don't think would affect

[14] my opinion at aU.

116] C: So did you ask to get a copy of this

110J opinion?

[1n A: The coun of appeals decision?

I1BJ C: Yes, State coun of appeals decision.

116] A: No.

[2OJ C: You know, they mayor may not - strike

[21] that.

[22J Whether or not the Fifth DiStriCt Coun of
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1'1 C: Did that apply to GTE, then?

{2J A: Yes.

• ] C: Okay.You have seen the petition with the

~I FCC for a declaratory ruling, haven't yon? It is in

lSI your supplemeDIa! materials.

]~ A: I'm trying to go through it. I remember

[7J seeing the FCC response but I think I said before, I

I~ think I b.ave seen the petition.

J9I C: All rigbt. So did you see the petition

I'~ that AT&T filed with the Federal Communications

{11] Conu:nission?

{121 A: I'm just not sure.

J13J Q: Were you 3'Watt that they filed onc?

114] A: No, I mean I'm not sure if - in all

[1S! honesty, I didn't pay that much attention to what was

[16] going on before the FCC.

I'n C: Do you know the statUS ofAT&T's petition

]181 before the FCC for ruIemaking - declaratory ruling?

I'~ A: No, I don't.

{2OJ C: Have you read the 11 th Circuit decision in

~11 January 2001 In the CPE case against GTE?

l22J MR. BENNETT: Object to the form of the

Page 91

1'1 Since December I, has anybody mentioned an

12J 11th Circuit decision that's just bardy a year old?

!31 A: Not that I recall.

~] C: Okay. Did you do any legal researeb. on

rsJ these matterS to get any determination by the couns

[6J that might have some bearing on any ,?fyour opinions?

[7J MR. BENNETT: Objection to the form of the

(8J question.

J9I MR. TILLERY: What'S wrong with the form of

(10] that question?

Ill] MR. BENNETT: I think he said any level of

11~ legal research that has any bearing.

I"] MR. TILLERY: Right, any bearing.

1"1 MR. BENNETT: I believe all those terms are

11S] vague and ambiguous.

BY MR. TILLERY:

[,n 0: Did you do any research?

[18] A: Yes.

11~ C: What did you research?

I20l A: I researched what I deemed to be the'-

(21) relevant FCC decisions and the court action on those ,".

[22] decisions.

Page 90 Page 92

C: Did you look at any case law?

A: Yes. the coun decisions on those orders.

BY MR. TILLERY:

C: Would a decision that dealt with claims of

1'1

~I C: FCC rulings?

14] A: Yes, FCC rulings.

IS) C: Did you look at any case law beyond FCC

[6] rulings?

[7J A: No.

18] Q: So you weren't, until right now, this

J9I second, aware of the fact that the I I th Circuit Coun

[10] ofAppeals in January 2001 ruled on a case that "W;lS

/11] brought against GTE which, at least in major pan.

[12] involved CPE pricing, lease pricing?

113] MR. BENNETT: I object - foundation

[14] objection.

11~ THE WITNESS; No, rmean rcan '( - I
11~ strongly cannOt - I cannOt now recognize anything

11 n about that decision. If I looked at it, maybe I

118J would - it would remind me of something or it would

Il9! refresh my memory but 1 cannot remember that decision

j20J at all.

121]

BY MR. TILLERY:

~I

III question.

{2J THE WITNESS: I can't place it, no.

BY MR. TILLERY:

11~

~I C: Did you know that the I I th Circuit had .

(5] ruled on this question that you are giving an opinion

161 on?

[7J MR. BENNETT: I object to the form of that

fBJ question because it misstates what the 11 th Circuit

f9J said.

{11) Q: Do you know whether they did, sir?

J1~ A: Whether they -

1131 MR. BENNETT: Same objection.

1'41 THE WITNESS: - issued an opinion on wb.at

[15] I have issued an opinion on?

1161 BY MR. TILLERY:

J1n C: Yes.

1"1 A: No, I don't.

11~ C: Had anybody talked to you about that here,

120] any of the anorneys who hired you?

121J A: I don't recall at all their doing so.

122) C: Well, since January - strike that.

,
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[II A: That sending -

121 Q: Excuse me, sir. Other than that notice, is

[3J there any other claim being made aboutAT&Ts conduct

[41 priono 1986?

lSI A: Other than that - 1 mean the fact that

I~ they didn't send out additional notices, things

I7J involving that notice:.

{BJ Q: Here's what I am asking you. I wam to

f9l make sure you are dear with my question.

[1~ A: Righr.

[111 Q: Other than that December 1983 notice that

(12] you have just referenced, is there any other claim of

[13J AT&T's conduct at issue in this litigation prior to

1141 January 1, '86'

[\~ MR. BENNETT: I object to the question

[16] because I believe he was anempting to answer it

[17] before you interrupted it.

BY MR. TILLERY:

["1) Q: Go ahead.Just tell me.

[20] A: When you say, ..their conduct" -

[2'] Q: Anything they have done or have not done?

[22J A: Yes, thar they didn't send out additional

Page 86

(1] notices that the - that only sending one on that

121 date and not sending additional notices, not

131 notifying people subsequent to that about how long

141 the sale and the fixed sale in place covered by the

IS] order was going to be going on, about not notifying

[61 people about what types of - that they might sec a

[7J price increase on a later date, about not making it

IS] easier prior to that date or cheaper prior to that

[9J date for people to conven from hard wire to modular

[10j jacks. As I recall, there was even some discussion

[\ 1j about son of not specifically telling people that

!'2J they co~d get CPE from somebody other than AT&T.

{13J Q: And it is your understanding that these arc

1141 all claims ofthings AT&T should have done prior to

[1~ January 1,1986 or after1 Which one? Orboth1

1161 A: I would - r would say both, that these are

[In things that - that they are failures to do this,

(18) whether having done it in some cases is listed as a

119J reason to believe that they violated people's right.

[20] Q: Who is it who claims that?

f21] A: Well, some of that, I think, is in the

[22J complaint itself. Some of that is in the testimony
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[11 of, r think, both Ms.Turl<urst and Ms. Alexander.

121 Q: Okay. Where is it in the complaint? You

131 have the complaint in front of you.

141 A: "Failing to adequately disclose and explain

lSI to plaintiffs and class members material terms

161 conditions," could be before or after.

[7J Q: Was that beforc:? Do you interpret that to

~I be before '86?

[9J A: I guess in this claim it is after '86.

II~ Q: Okay.

[111 A: And the -

[12] Q: Rea~ on in the complaint and tell me the

1'3] other things where you interpret them to be claims

1"1 against AT&T before '86.

[15] A: I guess the claims in the complaint

[161 itself-

[In Q: Yes.

IIBI A: - arc from January 1st, '86 on.

[I~ Q: All right. Now, tell me specifically the

~~ things that Ms.Turl<urst said about before '86. Can

121] you do that without looking at her records?

[22J A: No. It would be hard to do so but partly

Page a8

(1] because I have the twO of them co~ed to some:

[2} extent.

131 Q: Do you believe on this record you have told

141 me the claims they make with respect to pre '86

[51 conduct ofAT&T?

[61 A: Not exhaustively but some of the meetings,

f7l yes. There was considerable discussion about the

IBJ notice itself, the timing of the notice, the fact

I9l that there was only a single notice, what was not in

(10) that notice and what should have been done from

[1\1 January 1st, '84 through '86, indeed, before that as

[12] being - as constituting a violation of consumer

(13J protection laws.

[14J Q: Do your preemption opinions - strike

[1~ that.

['~ You told me thai your preemption opinions
[1n apply to any company that was leasing CPE prior to

118) divestiture?

{1Q} A: Not leasing, providing.

f201 Q: Providing it.l'rn sorry.

1211 A: And where the FCC preempted the state

[22J regulation of that activity.
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(1) with r<:spect to CPE by, for example, Wal·Man in its

f2I sale of CPE could be subject to litigation?

PI A: I think in a vigorously competitive

~) marketplace like CPE, the notion that a sale was

lSI unconscionable is hard to take seriously.

1'1 Q: Could you answer my question. though?

[7) A: I'm sorry. May I have the question read

[~ back' Can I have it read back, please, and I will

f91 answer it?

['~ MR. TILLERY: Sure.

I11J (The reponer read the record as requested.)

BY MR. TILLERY:

[13] Q: That's the question.

114J A: And the answer is, as a practical matter,

[1~ no.And I'm sorry. I did try to respond to that

{16] before. I thought I '"--as saying that as a practical

[11) matter, a claim that Wal·Man 'WaS charging

{18J unconscionable prices in what it was selling CPE for

IHI) is hard to - to take serio~ly.

[20] Q: Your answer is that no one could bring the

121] claim because it wouldn't be a good case.That's

{22] what you are saying. I'm asking you whether or not

(1) support of the claim. Insofar as the proof said this

[2] is unconscionable because CPE has to be treated

(3) differently, if that was the claim. then I think it

[.) would be pr<:empted or something like that.

BY MR. TILLERY:

f~ Q: The - the proof that's brought that ePE

[7J has to be treated differently?

(8) A: If - if - or if that was the - pan of

J9J the basis for the claim that it vvas unconscionable.

['~ Q: Do you think that that qualification you

[111 have just given applies to this case. as well.?

112) A: Yes.

{13] Q: Do you think that the claims we have made

[14] in this case are: that CPE should be treated

!15l differently than other pieces of - any other things

[16] sold or leased or - on the market?

[17] A: Oh, a great many of them, yes. yes,

(1B) beyond - yes, absolutely.

i'~ Q: Where has that claim been made, that CPE is

(20) treated differently?

)21) A: The claim that AT&T violated people's

)22J rights and should be liable because they didn't tell

Page 83
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(1) the claims, to the extent that they could be brought,

)2) would be preempted?

(3) MR. BENNETT: I object to the question

141 because I believe that the first sentence in it

fS] misstates what the witness previously said.

BY MR. T)LLERY:

[7J Q: Do you understand the distinction, sir?

'8) A: I think so.

(9) Q: You keep answering it from a practical

{10J matter where: I understand your answer to be, "Gee,

111] nobody could really with a straight face claim that

(12) Wa)·Man is guilty of unconscionable pricing because

(13) there: is so much competition in CPE sales." Tha~'s .

[14] not my question. My question is irrespective of

[15] whether or not you believe a case could be brought,

(18) from a practical maner, would the claims of

[171 unconscionable pricing with respect to a company like

[lBJ Wal-Man be preempted?

['9) MR. BENNEIT: I object to the form of the

f20l question.

~'l THE WITNESS: And I think the answer is it

[22) depends on the proof that was being presented in

Page 84

III them of all the competitive- alternatives that ~cy

)2) could do, if somebody suggested that - that that

[3J type of activity was unlawful or improper on the pan

14] of thtmanufacturer of adding machines or something

(5] else, I - I - it is hard for me to see that being

16] taken seriously. People do not generally have an

[7) obligation to tell people you really shouldn't be

(8) doing this, you shouldn't be buying from us, you

[9) should be taking from other people and. in addition,

{10) a number of the - I mean it might be helpful to go

111] through the things - seem to very specifically say

I'~ AT&T, by complying with the FCC orders during the

[131 implementation of detariffing, did not do enough to

(141 comply with consumer protection laws.

(1~ Q: Where do we claim rhat?ThatAT&T during
I'~ detariff'mg? What period of time ar<: you talking

('7) about?

(18] A: For example, that the - the notice that

[19) was sem to people, which vvas reviewed and approved

)2~ by the FCC, didn't adequately disclose to people what

[21} their rights were.

)22J Q: Okay.
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[7J Q: Okay. So the claims that we have made,

I~ would those be preempted?

[Il) A: Once again, we can go through them. Many

!1Oi of them would be, yes.

In) Q: I'm going to go through those.We are

(121 going to go back to our jumping off point here where

(13J you were in the very first one on pricing.

114) A: Right.

[15] Q: What I 'Want to know now is you have taken a

11~ break, you have looked for the specific language in

[17] FCC documents, you have been unable to find it. Now,

118] I ~"3.nt you to tell me ~our basis specifically for

[19] claiming that that language in our - in our

[20] complaint is preempted.

~1) A: 1-

~ Q: You had given me before the break, you said

lSi

(I) Q: And by that I understand when you say, 'or

[2J the equivalent, It you mean to include any action in

[3] any state coun under a consumer fraud statute?

14) A: No.

I~ MR. BENNETT: ObjeClto the form.

BY MR. TILLERY:

Pagen Page 79

11] A: To the: extent to which consumer protection

121 law is used to impaClAT&T or the CPE marketplace, it .

(3) is de factO regulation.The FCC, whenever a case in

~] which a state attempted to use a nonregulatory

ISl statute:, whether it be a corporation Statute or

(61 another Statute to achieve a regulatory purpose, said

£7l that the: form of such regulation is not the imPOrtant

raJ thing, it is the substance of the regulation.

[llj Q: Just following through logically with your

[HI] Statement, are you taking the position that states

Ill) could do nothing about unconscionable pricing of CPE

1121 by, say, Sears or Radio Shack orWal-Mart?

(13) A: It is an interesting question. If a State

114] attempted to enforce a statute which said that we are

{15) going to ueat the sale of CPE differently because it

11~ is CPE or because of something about the CPE

I'n marketplace, yes, I think the FCC would have

I1S} preempted that.

[HI] Q: That claim, those clairtls, would be

(20] preempted?

[21] A: If it involved something about the special

[22J nature of CPE or the special nature of the CPE

Page 78

11) that there was specific language in FCC documents,

[2J You have not ~c:en able: to fmd that.

p) A: I have nOt found the specific language.

~) Q: All right. Now, tell me why the - you

(5] said the lease:: charges claim in our complaint is

16) preempted. Tell me the basis for that.

[7J A: Okay.The FCC orders here were designed to

IS} take away from the states the power to set pricing

[ll) for CPE.

[10] Q: Take away from the states.

I11J A: Yes.

[12] Q: Now, does that include claims brought under

113J consumer fraud statutes?

I") A: Any claim that was brought under a consumer

115) fraud Statute which involved the special natutt of

1'6) AT&T, CPE or rhe embedded base, yes.

(17] Q: Is there a difference between tariff type

pa) regulation of prices and consumer protection law

(19) limitations on prices?

120] A: Yes.

f21] Q: Okay.You don't see that distinction here

f22l in terms of whether one is or is not preempte~

Page 80

(f} marketplace:.

[2] Q: Why don't you tell me or describe that in a

Pl little better derail. "Something about CPE, " what

E'l are you talking about? I'm talking about a claim by

(5) the state, for example, a claim that Wal-Mart or

[6J Sears or Radio Shack is guilry of unconscionable

f7J pricing with respect to sale of CPE.1s that claim

[a] preempted?

[ll) A: And I - I'll try and repeat what I said,

[10] which is if the state says this sale by Wal-Man is

[11] unconscionable, even though an equivalent sale:: by

1121 Wal-Man of an adding machine would not be

[13} unconscionable because we believe CPE is essential

114] to - to our citizens and, therefore, has to be sold

(15) on some different basis than an adding machine, I

II", think that would be preempted.

I'~ Q: Okay. Well, let's take that backwards,

(18) now, into this case. Do you think, then, that the

[19] claims being brought in this case are unfairly

(20) singling out CPE?

{21) A: Yes.

~ Q: You don't think that unconscionable pricing
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(12] Q: You referenced a preemption order a few

[13] minutes ago in onc of your answers. What preemption

[14] order are you talking about?

{tS] A: The Computer IT order.

(16) Q: What pan of that order do you believe

1'7) proVides a basis for your claim of preemption with

{tSI respect to the application of state:: conswner fraud

['9] statutes?

i20J A: The - the portion that specifically says,

12'] "We preempt the states from any jurisdiction over

[22] CPE." •

{t1]

Page 75

['] THE WITNESS: If! can have the Computer II

MR. TILLERY: Yes.

(Discussion off the record.)

MR. KING: Back on the record at 11:30.

BY MR. TILLERY:

[13]

[14)

I'~

['~

[2J recon.

[3] MR. TILLERY: Jim, 1 don't have any problem

[4J with you helping him, just to speed things up. I

i5J won't use it against you.! swear to God. If you

[6) could just find it or give me a reference.

[7] THE WITNESS: Do you have it there?

fBI This isn't the one that 1 was looking for

[9J but if you could -

[1OJ MR. BENNETI: Let's be off the record for a

[11] second while we ~n: looking for what we are looking

[12] for.

[17] Q: Sir, you have taken several minutes in a

[18] break and on and off the record looking for the

[19] language in documents, .flles that would answer my

!>O] question about the specific language in any FCC

['21] document where preemption of CPE pricing would be

[22J contained. Have you-been able to find that?

Page 73

[1} question.

[2] TH E WITN ESS: The answer is, by itself, as

[3J I understand the: question. no, and the reason for

141 that is that the FCC had jurisdiction over CPE at the

i5J point prior to deregulation while it was still being

[~ provided with state - substantial state control over

[7] the pricing.

fBI MR. TILLERY: Read his answer back for me,

[9J please.

[1OJ (The reponer read the record as requested.)

BY MR. TILLERY:

..

Page 74 Page 76

,

[1] Q: You have had your staff go through and

[2J prepare summaries of quotes directly from that order,.

[3] right?

[4] A: No.

[~ Q: Well, 1 thought that'S what this was

[6] including.

[7] A: 1 didn't ask - 1 didn't have my staff to

ISJ prepare surrunaries of quot(:s. I asked them to

[9J transcribe areas that 1 had marked.

['OJ Q: Okay. Can you look at the documents that

[11] you have hen:: and read for me: word for word the

[12] language of that order?

{13] A: You want me to look here rather than at the

[14] order?

[lSJ Q: Any order, any - any language of it that

[16) you want. If you want there or if you want to look

[17] at the order itself, whatever you want. Do you

[1B) understand what I am asking yOll to do?

["] A: I think SO.

[20] 0: And Mr. Bennett - I'm happy to let

(21) Mr. Bennett work: with you on that.

[22] MR. BENNETI: Okay.

11J A: What I was looking for was a case in- which

[2] the FCC specifically stated that no state could

~] regulate any pricing in any way and I did not find '

[4J it.

fS! Q: Is it there?

r6J A: I'm not sure.

[7] Q: Okay. If it is not there, sir, is your

IB] opinion about preemption of any state pricing still

[9J valid?

[10] A: Yes.

[111 Q: Why?
[12] A: Because the preemption of state tariff

113] control of CPE, which is the mechanism by which

[14] pricing was controlled, was specifically intended to

IlS] permit pricing to be set by the market and the FCC
11~ explicitly and specifically found this was a

[17} competitive market with competitive alternatives and

(1B] that any State regulation of those rates would

{'~ inhibit the development of the market.

(20) Q: Now, when you say state regulation of

12'J rates, are you talking about utility type regulation'

[22] A: Or the equivalent.
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J1J consider thr: pricing?

[2j A: Yes, that the FCC specifically found that

(31 this market was - which had - had had hovily

(4J regulated prices by the states, \VaS a very

151 competitive market and that any price control by any

16) state entity would interfere and prevent the

171 achievement of an important federal goal and that,

[8J therefore, the authority to do that was taken a'W3.y

[0] fromthem.

[101 Q: Do you know ifAT&T itself has taken

111] positions directly contrarY to your own view at any

{12} time? •

[13] A: I don't know.

(14) Q: Do you know if they have sworn testimony in

1'6) this case that after)anuary 1, 1986, there was no

/16] price regulation that 'WaS under the conuel of the

I'~ FCC?

["I MR. BENNETT: I objeer to the question

[191 because I believe it lacks fOWldation.

[2~ THE WITNESS: I'm not sure I understood the

{21] question.

BY MR, TILLERY:

Page 70

1'1 Q: Well, did you understand that anybody from

[2j the - strike that.

~I Did you understand that the Dcl'endantAT&T'

14) is on record in this case as suting that the Federal

{SJ Communications Commission had no jurisdiction over

101 pricing over them afterJanuary I, 1986?

171 MR. BENNETI: I objeer to that question

IS] because it lacks foundation.

(9J THE WITNESS: The answer is no, 1 didn't

[\0] know that. Doesn't surprise me at all. Other

111] telephone companies made the same claim and the FCC

(12) rejected it and they took us to coun and we won.

1'31 BY MR. TILLERY:

1'41 Q: Did you know when AT&T made those clairns?

1'6) A: No, I do not.

(16) Q: That's not relevant to youin your

[17J opinions?

[1SJ A: Not at all because it is - it, in my

["I judgment, is incorrect and, as I say, other people

{2C] made the claim. It was adjudicated in coun and the

[21J FCC won.

[22] Q: When was it adjudicated in coun?
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111 A: 1 think it was about '87.

[2j Q: Okay.Tell me -

131 A: '86 or '87.

~I Q: Tell me the court filing that adjudicated

{5] that decision.

161 A: I don't know about court finding.

171 Ameritech took the position that the FCC had no

"I authority to regulate underregulated CPE and the FCC

[0] took the position that it did have a full authority

[10] to regulate the terms and conditions of any such CPE,

it1] issued an order. Ameritcch took it. I believe - I

(12} think it is the Seventh Circuit that meets in

[13] Chicago.This is not my - I'm not primarily a

1141 litigator but, in any event. appealed the FCC order

['SI and the FCC was upheld.

[16] Q: What's the style o~ name of that case?

117] A: J don't know.

{18J Q: Did you review that case when you prepared

[19] your opinions in this case?

1'01 A: No, I did not.

{21] Q: When was the last time you looked at i~

(22J A: Oh, I don't know.

1'1 Q: Okay. Bin you believe that case supports
. ".'"- •.. , .. .

{2] your view here; right?

131 A: That the FCC retains jurisdiction if it

(4J chooses to do anything over CPE, yes. that it has

(6) ancillary jurisdiction over CPE.

[61 Q: Does the faer that it has ancillary

[7} jurisdiction deprive the litigants of using state

[S] consumer fraud laws to challenge what they claim to

(9J be unconscionable pricing of CPE?

[10] A: The mere fact that they have

[11] ancillary juris - had there not been a preemption

[12) order?

113] Q: Yes.

1.41 A: No. The FCC can have jurisdiction jointly

[15] with the states over certain things.

1'6) Q: Docs the fact, in this case, that they have
I'~ ancillary jurisdiction, as you claim, with respeer to

1"1 CPE, docs the faer of the ancillary jurisdiction in

119] and of itself defeat the application of state

[2a] consumer fraud laws challenging unconscionable

{21J pricing with respect to CPE?

1221 MR. BENNETI: Objection to the form of the
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]1] Q: Did you understand that it was the FCC ]IJ there is _ it is dated, 1 think, the 5th of

121 itself that filed the papers' 121 November, 2001 and it appears to be signed, 1 think,

]3] A: Yes, 1 did. ]3J by you, Stephen Tillery.

]4] Q: Okay. 1"] Q: Correct.

IS1 A: Although, when you say, "the FCC itself," ]SJ A: 1 think that the unconscionably high rental

]~ they are - I'm unaware of a proceeding that led to ]~ charges, claim A, is preempted.

]7] that but 1 know it was fLIed on behalf of the FCC by ]7] Q: Why?

]8} the U.S.Attomey. ]BJ A: B is preempted.

J9I Q: The statement that - that 1 just read to J9I Q: Okay. Unconscionably high rental charges.

]I~ you - ]IOJ Okay. Lease charges, right?

111) A: Yes. {11] A: Right. Because:: the - the most central

(12] Q: - in what way do you disagree with that. Il2J thing that the FCC wanted to StOP StaU:S ~ state

[13] sir? 113] law, state commissions from doing is regulating the
]14J A: The FCC clearly preempted some state ]14J price of CPE.

[I~ regulation of CPE other than tariff regulation but. ]I~ Q: So the lease charges themselves, any claim

116] notal! of it, as I said. 1
'
6] to _ against AT&T, even under consumer fraud

1' 7] Q: Can you, in a general sense, identify that [17] statute, based upon the lease charges, price levels,

IHij for me, explain what it did or didn't - [18) is preempted?

[I~ A: Okay. 1 - ]I~ A: The price level, per se, yes.

J20l Q: - preempt? (2OJ Q: Price h:vel, per se?

(21) A: I think that the best way to do it is that (21) A: Yes.

::(22J~th=.:e..:F..:C=-C=-..:e:::xp~li..:c..:itl:.:y_a...n...d=---c_le_arl-:.y~p_r_e_e_m~p_t_e_d_a_n-'-y (22J Q: Would that apply to any other company

120]
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[IJ regulation ofAT&T's CPE business that was based upon

121 the fact that it was CPE: the fact that it was AT&T

PI or the fact that it was an amended base.With

I"J respect to all of those matters, the FCC. they said,

[5] you know, in documents, occupied the field., totally

161 preempted and did not permit any state law or any

[7] state bOdy to regulate: it. With respeCt to general

18J consumer fraud laws that havc:' nothing to do that were

J9I e=ctIy the same. if instead of saying AT&T did this

[IOJ for CPE, if I said Westinghouse did this for washers,

111J those types of laws were not preempted, consumer

[12J protection regulation laws.

[13J Q: What pan of the claims made in this case

[14J are preempted in your view, based on the complaint

[15J trun you have read and relied on?

[I~ A: Do you want me to go through it or -

[In Q: Yes. Each claim that you think is

{181 preempted. Do you have the complaint in front of
{191 you?

(20] A: The third amended complaint _

~IJ Q: Yes.

[22J A: - is what 1am looking at. Let's see if
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[1] involved in-leasing CPE?

121 A: Any other company that had been a regulated

{3] telephone company that was - where the ,,'

]4J deregulation - detariffing of the CPE was

[~ accomplished through the FCC order which specifically

[6J preempted. yes.

]7] Q: Okay. So ii would apply, then, to any

~J company that had been regulated before?

]BJ A: With respect to the provision of CPE, yes,

[lO} and was deregulated under an FCC order preempting the

[11) field.

[12] Q: Was it your understanding that the FCC

]13J would then allow any pricing that AT&T wanted to

]14J charge and could ger by with charging afterJanuary

[l~ I, '861
1'~ MR. BENNETI: Objection to the form of the

{17J question.

1'~ THE WITNESS: Yes, under that order unless

]I~ and until the FCC revisited it, yes.

BY MR. TILLERY:

~IJ Q: In other words, the FCC would be the only

{22J agency that would have power or jurisdiction to
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1'1 A: I believe it is at least through 1996. I'm

121 not entirely sure about recovery thereafter.

(JJ Q: Do you know when it starts?

14) A: I - I believe it starrs with the first

I~ price increase, which I think is July 1St, 1986.

[6J Q: How do you define '"unconscionability" in a

f7l legal sense, sir?

(8J MR, BENNETI: Objection to the form.

{9J THE WITNESS: How do I define

[10] "unconscionability"?

[12] Q: Yes~You used the terms

[13) "unconscionability- and Munconscionable- throughout

114] your repon and I'm asking you how do you, in a legal

1151 sense, define "unconscionability"?

)16) A: I defme it almost tautologically, which is

117J a price which is so hig~ that it cannot be lawful.

1181 Q: A price which is so high that it cannot be

119] lawful.

/2Ol A: Yes, sir.

121] Q: What about a price makes it unlawful?

I22J A: Well, there are a number of things in

~ -

111 Q: Millions?

121 A: Yes.

~I Q: Okay. Do you have any bener idea of the

141 scope of the damages in this case rather than

lSI multi-millions? Multi-millions, you would agree with

161 me, could be three or four million, it could be 900

m million?

lal A: The answer, I don'r, but I would be - I

{9J don't believe it is anything dose to three at four

[10J million. I mean I would· assume -

Illi Q: What do you think?

(l~ A: It is at least 10, many tens of millions,

[13J if not morc.

(141 Q: Okay. Have you reviewed the Illinois

{1SJ Conswner FraudAet?

[16] A: No, I have not.

{17J Q: Do you consider yourself to have expc:nise

{18] with respect to that aa?

I'~ A: No, I do not.

[20] Q: Have you reviewed the NewJersey Consumer

[21J Fraud Act?

{22i A: I do - I have nor.

Page 49

{11J BY MR. TILLERY:

(11 Q: Do you claim expertise with respect to the

[2] interpretation of that act?

~I A: I do not.

14) Q: Do you understand this is a class action

[51 lawsuit?

t6J A: Yes, sir.

[7] Q: Have you ever handled class action'13wsuits

[B] yourself?

[9J A: I have - I have been involved in one.

[10] Q: Have you - as a plaintiff's anorney or as

[llJ a defense: attorney?

(l~ A: Plaintiff's anomey.

1131 Q: Okay. Do you know how the class is defmed

[14] in this case?

Il~ A: I believe it is de - I believe sO.
(16) Q: How is it defined?

[1'7) A: I believe it is defIned as - 35 everyone

(181 who was !easing a telephone prior to January 1St,

(19) 1984, and who continued to lease a telephone- atrer

(2OJ January 1St, 1986 fromAT&T or its successor...

[2'J Q: And do you know wh,at the time period for

{22) which the plaintiifs seek recovery is?
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[1] different contexts that can make a price unlawful.

[2] Q: Why don't you tell me what those an:, all

(3J of those criteria.

(4) A: I - I'm not sure if I can tell you all of

{S) them. I can tell you -

16) Q: Tell me the best that you can today.

[7J A: With respect to any tariff service charging

ISJ any price other than the tariff price is unla'Wful.

(:9J With respect - certain prices can be predatory and,

[10) hence, unla'Wful. Certain -

[11J Q: "PredatOry. - What do you mean?

{12J A: By - a predatory price is a price which

f13] can drive out competition in a market in which

f14] someone can later raise prices and recoup the lost

[lSi profitS [rom the lower price - lost profits from the
1'8] lower price, Thar's predation.

{1~ Q: Why don't you spell that for her.

118] A: P-r-e-d·a-t-i-o-n.

{1~ Q: Okay. Go ahead.

{201 A: So that's -

[21] Q: You were telling me -

(22J A: What a predatory price - and prices can be
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111 found to be so high, also, as to be unlawful.!

(2J guess those are the three cases that I can think of

J3I right now off the top of my head where a price, per

~l se, can be unlawful.

[SJ Q: What is it abour a price - strike that.

[SJ How do you define "price gouging"?

171 A: I'm not sure if I can define it.! -

[81 price gouging as a legal term or as a term in the

[0} English language?

[101 Q: Lc:t'S start off with the legal term. Do

[11) you know what that means?

(12) A: No,! don't.

[13] Q: In the English language, how would you

114] interpret that tcnn?

I'S] A: To mean any price which is too high, raking

[16] a price which is toO high from a consumer.

117] Q: But not rising to the lc:vel of an

118J llllconscionablc price?

119] A: It could or it might - it might or it

(2OJ might not. If it is any price: that is toO high,

[21] then, you know, a price which was unconscionable

!22J would also be a gouged price.
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]11 A: Yes. If you are in a prison and there is

(2J one phone to make a - one phone you can make a call

[31 for-

~I Q: That's a captive market.

[SJ A: - and you have to call your -

IS] Q: Lawyer?

[7) A: - attorney.

(8) Q: Right. Okay_ I understand that one::.

f9l Let'S go on.

1'01 A: The second way I can think of is to have

[111 people not know what price they are paying.

(12) Q: Okay. Explain that to me.

[131 A: Okay.To the extent to which a price can

[14) be charged without ever letting anybody know it. then

115] the price: can be raised to whatever level is possible

[16] and, you know, obviously, the: person doesn't know it,

[17] then it will be paid, makes no choice to purchase the

118] product or service.

119] Q: Have you ever heard of that happening?

l2O] A: Sure:. ~ ,.

121] Q: Give me an example. fL,

{'22] A: The - SOffie goods were - once again, I'm
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[1] Q: How is it thara - a company could get by,

[2J in your view, 'With charging unconscionable prices? .

13] MR. BENNETI: Objection to the form ofthe

14] question.

16] Q: Give me the circumstances where a company

m could get by with charging unconscionable prices.

{8] A: The clearest one -

[0} MR. BENNETI: Same objection.Just before

110] you get staned, same objection to that question.

]111 THE WITNESS: The clearesr one would be a

1121 captive market.

1141 Q: I mean to have you define all of them that

1'S] you can think of but let's go through captive market
(16) first.

[17] A: A captive market is one in which a custOmer

[18J has no choice whatsoever but to take the good, the

[19J product or service and in which there may be a need

[20] for it. So that would be one.

121J Q: If you are on the go and you want W':lter,

l22l you buy it at the Store or you don't buy it?

Page 56.,

[1] most familiar 'With telecommunications. Certain r::

(2J information services were sold where: what was

J3I happening is somebody would think they were making a

j4J local call, a computer program would be insened ontO

[51 their modem which would - without telling the

161 individual, make a call to a foreign jurisdiction and

[7J a service or information service, which to the best

18] of my - the ones that I am most familiar with, were:

19J sexual in nature, would be provided, and then a huge:

110] bill would be sent for a service that had been

Ill] provided but had not - the customer - it was very

[12J explicitly hidden from the customer what he was

jl3] actually getting there.

[14] Q: But the customer became aware of it "With

[1S] the huge bill; righ,?

11~ A: Yes. If it was billed that way, the answer
[1~ is yes. If it was bundled with something else and

[181 nor llne item, indicated it - it might not be - the

I'~ example I just gave you, the customer became aware of

{20] it when it was billed.

~11 Q: Ail right. Any other examples?

[22J A: Of caSes in which an unconscionable price

BY MR. TILLERY:

BY MR. TILLERY:

[S]

113J
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[2OJ Q: That is Ben Halprin's interpretation. Do

(21] you understand my question?

[22J A: I think so.

[1] can be charged'

121 Q: Yes. Circwnsranccs by which a company

[31 could charge an unconscionable price: that you an:

[4] 3'W:ilTe of.

I~ A: A company certainly could charge a price

[6] that - that I would deem unconscionable or that

I'l legally would be found unconscionable'

[6] C: Is there a distinction there?

[9] A: Yes. I mean I - the word

[1OJ "unconscionable,· which can be - has a legal

(11] context, is also a word that I have used and I know

1'2] other people have used in discussions without making

11~ reference to the specific legal finding.

[1'1 Q: Do you think that your interpretation would

[15] be to the right or to the left of a legal

116) determination of unconscionability?

[1~ MR. BENNETT: I object to the fonn of the

{IS] question.

..
1

[1~ BY MR. TILLERY:
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[1] A: No.1 think that the - that they would

I2l all be variations of either cases in whiCh the person

[3] didn't know or cases in which there 'WaS no other

14) choice.

I~ C: Okay.You have reviewed some of the trial

t&J Colin briefIng on the preemption issue in this case,

[7J haven't you?

18] A: Yes.

lBl Q: Ob.-ay.You have seen AT&T and Lucent's

[1~ motion for judgment on the pleadings?

I11J A: Yes.

[12] Q: What do you know about the proceedings on

[13] that motion?

114J A: My understanding is that, initially, their

. [1S] request to have the case dismissed 'WaS granted.

[16] Q: You have:: seen that order?

117] A: I don't believe 50.

[18] Q: Why would you have not seen that order?

jl9j Have you asked for that order?

[2OJ A: No.

Q: You have never seen that order?

A: I don't - I don't recall ever seeing an

[~

L

L,_
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[lJ C: All right. Which way would you be?

[2] MR. BENNEIT: I stlll object to the fonn of

[3] the question.

14] THE WITNESS: I would view more things as

[S] being unconscionable than, I think. the law.

BY MR. TILLERY:

(7] Q: I interpret that answer to mean, then, you

[8] would be SOrt of to the left of a legal view of

[9] unconscionability, so I will just take it that way.

[10] A: I'm nOt sure about left and right and the

111] context.

[12] C: That's the way I view it. So you think

[13] that more things possibly would be more

II.) unconscionable:: than what a coun might deem them to

[,~ be in keeping with the legal definition of

116] unconscionability; is that correct?

[17] A: That's correct.

[1~ C: All right. Can you give me any other
[19] examples?

[20] A: Of unconscionable prices?

121J Q: Where a company can get by charging

[22] uncoll5cionable prices.
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11J order dismissing the ca.se.

[2] C: All right. And when was it that you

j3J understand that happened?

14] A: Oh, I - I'm just not sure. I guess about

[51 three years ago but I don't know.

[6] C: Okay.

[7] A: And that - that, thereafter, the - the

raj case was - the people went to the FCC and asked the

181 FCC.
{101 Q: When you say, "the people," who went to the

[11] FCC?

11~ A: I assume plaintiffs. I - I don't recall

113J seeing a pleading that they ftIed but I - I would

(14) assume -

(15) Q: That who filed, sir?
11~ A: The plaintiffs -

[1~ C: Okay.

[18] A: - in this case ftIed with the FCC seeking

[1~ a declaratory ruling or some - or requesting

[2OJ intervention on the pan of the FCC in the case but,

121J in any event, the FCC flled a lener, I believe, or a

[22J motion, I think it was a motion, or a - a pleading,
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[11 question.

(2J MR. TILLERY: Correct,

[:lJ MR. BENNETT: And, also, I helieve that it

f4] misstates the record. Subject to that, the witness

[51 can answer.

[6J THE WITNESS: My opinion does not rely upon

~I

:.'.~

[7J that document in any W2y.

BY MR. TILLERY:

191 Q: Does that document, just so we are clear,

[10] the amicus petition that was filed through the U.S.

[11J Anomey for the Southern District of illinois in

!12) this case, does that document take a position

[13] inconsistent with that which you have taken in this

[141 case?

[15] A: I don't believe so.

{16] Q: Is your opinion consistent with it?

[17] A: I'm not sure if my opinion is consistent

11B] with every opinion there but 'With the conclusion of

f19J that document, yes, I think: so.

[20] Q: Do you agree with the content of that

[211 document?

[22} A: No, I have significant disagreements with

[11 I'm sorry, not a motion, with the coun in this case

(2J setting fonh what is represented - what was - the

t3J view that they were taking of preemption issues in

[4] this case and that the - the earlier dismissal or

[~ judgment on the pleadings was reversed.

[6] C: Have you seen the papers that the FCC filed

[7] in this case?

fS] A: Yes.

1'1 Q: Why are those not in your file?

{lCJ A: I'm not sure.

["] Q: Okay. Did you take them out of your file?

112] A: The answer is not to the best of my

!13J knowledge, no. We requested that all papers that

[14] have been provided by counsel, which is where that

[151 came from. be turned over.

[16] a: Have you - you have actually n:ad their -

[17J their amicus filing in the Madison County action of

[18] Sparks versus AT&T; right?

(19) A; I'm not sure it was Madison County but I

[20] read a filing, which I assume is that, yes.

~'] Q: All right.And I just wonder why that's

(Z2J nOt included in your f1.le.

Page e1
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[11 A: The only reason I can think of is what I

I2J call an administrative mistake.

[:lJ Q: Ate you relying on that document?

!41 A: No.

[~ Q: Why aren't you relying on that document?

[61 A: For my opinions?

[7J Q: Yes.

lSI A: For two reasons: Number one, I - the

[9l document itself, I thOU~[, was a combination of

[10] saying things that were correct and implying things

!11] that were either incorrect or excessive and,

[12] secondly, that I don't think there is anything

[13] inconsistent with my opinions and that and so there

[14] is no need to rely upon it. I'm relying upon the

[15] specific FCC orders and positions that were taken.

1'6J Q: So the position that the Federal

[17J Communications Commission has taken on the

{lB] specific;: - or at least one of the specific issues

[191 you address in your repon in this case on file with

[20] this coun, you choose not to consider as a basis for
[21] your opinions?

~ MR. BENNETT: I object to the form of the
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11J part. of the content of the document.',.

(2J Q: Okay. So you differ from the Statements

PI made within the document?

{41 A: Yes, not with the conclusion but with some

{51 of the statements made in the document.

[6J Q: And with - you don't disagree with the

f7l conclusion that they make?

IBI A: As I - as I recall the conclusion, no.

(9J Q: What was the conclusion, as you recall it?

[10] A: The conclusion was that the FCC orders did

111} nOt preempt all consumer fraud or other commercial

{12j regulation matters, that there were some that - that

rl~l were - that survived the FCC orders.

[14] Q: Do you agree with the statement that the

[l~ FCC preempted state tariff regulation of CPE under

[16) public utility statutes but it did not intend to

I1n preempt the application of more general scate laws to

[1BJ telephone companies that provide CPE in a competitive

[191 market?

[20] A: No. It's totally wrong.

[21] Q: Do you a~ee with that statemertt?

~ A: No, I do not.
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